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THE 


[MARQUES of ARGTLL 


one 


GRAND INDYTEMENT 
| OF 


8 HIGH TREASON, 


' Exhibited againſt him. to the 


+ | PARUAMENT 
| SCOTL AND. 


wo | 1661; - 


| \ 
ADVER TISEME NT. 
'Eader, be pleaſed to: know that there. was 


| ſome ſhort Anſwers printed: formerly to this 
grand Indytement, as alſo in anſwer to the other 


printed particular Charge at the - inſtance of Sir., 


Fames Lamond, which were only enned upno the 
firſt view -of che two cha = publiſhed ro give 


a compendious clearing till their following defences. 


ſhould! be made ready. You are likewiſe to.cxpe& 
adduional afterward. BY 


Gp 
SRESSKRSRLERRSS) 2022222 
AT EALLIEST ES 3 


MARQUES 
ARGYLL 
His Defence; to The maine Charge 

of High Treaſon 


' Preface 
T6 defender profeſſes his ſenſe of the mercy and - 


hapinefle of the land, that we are delivered tra 

the lawles arbitrary. power of the armed force of 

cruell uſurpers, 1 have reſtored ro us our only 
lawfull ſoveraign Lord , and in his ſacred perſon , che 
authority of law, the order of Legall judgment , and in 
them the liberty of legall defences , thereupon depend, 
the great ſecurity of ne i liberties lives and. eftares . of- the 


Az Shad 


Lo 


——_ — > ——_— 


ſubject , this gives the defender confidence to appear in 
Judgemenr, nothing douhring of a faire procedure and full 
heating compleate came: being allowed'imelt- the dyegs. of 
the proces , and all thinzs thereiy ſo orderet}- 4s 'may' be 
Tuiabl= co che juſtice and gravizics of, chis high and honous 
rable court, andthe ftinportance of the caule juftice,noc only 
as to the defender bur juſtice as ro'the preparative & conſe; 
quence,and he with much confidence expet3s all juffice from 


his moſt gracious ſoveraign the juſteſt of Princes, and wno is 


8 


repreſented and a&ing by ſo truly noble a perſon as My Lord - 


commiſſioners grace, alſo haping the honourable courr of 


* Parliament will without all prejucice Impartizally conſider ' 


his-tegall and jutt defenges,, and ghat they will proceed 
ſo f#t withour all groundof Pip here 'rhar ; 
is wiehin degreesto perſons again whom/he ks libelltd-co © 


- ground oe dictay, or if any are conſcious to themſelves 
of capiralhenmwy-or-þas Y.waygs-informers againſt 
che deferide: , offhavepfedetermiri Kt he judg- 
ment, alfeady of his. @uſe ,"fonſ 

will make them ab%aine” fictiig an 
much the more that they ſee howunwilling he is to propone 

any mcuſatoryagaiiilh any alember of the bouſe upon thefe or 
orhers groinds in law, ſo cofifident is he of the vitdication 
of his own carriage , Somuctr he deferres to the ingenuity 
or generolity , ard ſo hi;h is the honour he beares ro this 
honourab'e court. AE 


Firſt it is allzdoed That there be no proces, nor is the 
defender boldep to anſwer till the whole *lybell and all che 
parts thereof b2 given him upto fie | alſo itisthe com- 
mrſoners infirutions and addrefles ſent and made to his 


Majeſty by the defender ( as is alledged) and the commiſſio- - 


n2rs at Breda are expreſſely repeated as- 2 part, of the li- 
bel brevitatis cauſa , 18 the tenth article , and yerthe ſame 
we has- nor beer} produced nor given to: the defender to 
' fee and adviſe wich, Til which be done he cannot be held 

| in 


who / | 


have. commirred any of the, deeds which are made the 


i and borour will 
voteing therein, So 


o 
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into:anſver. ike as; where poitics :of the-dirtey a6 founded 
upon rear. The defender craves that he may have up the. 
wrices weereunon. the age? atfounderiofecybelo;e be - 
behotdn,, ig 8n{wer TH Rh i rat a very; canfonant | 
| to hw»: 1.1: $48. 3B; wh edema fnnt: omma-q 
attor editurns et apud $ndicem et 1,-2 cneod1reatent.; mhereby 
the Peiiener bs 0rdlinen; theſboxco the cafcpder al. all.thac 
be will TA wh the defender tþe 
the defender cannot Prepare himſelf for -h15 dxfRngew 
is che ;caſon given im theſe. laws, Panda libs 5,: Cent, 16. 
and the Doors chroughour the falds Raw! & hiwns Se. g. 
F, do queſt. poſt alray 80:12 An. 3 514: 5+. Ge 0, dedendo 
Bart. ad leg. ub; mm. 8, F, de 1:Box fog: Ie isghe are. ſe- 
mellofaney in this; ditty; founded! Ppor \reat nat pro- 
duced ag. in thE. ficlt -arcitles- 3he proſecution of, Mr; Jobs 
OED n_ a8 a;leafing. maker berween the King and 
his SubjzQts | da _ _ neicher libel nor. ſentapee againſt 


| Me Jobriged ./ S290 01 AROSE 1% *Y 


 Jrew. Collonell Beiriſon 095 commitlion for keeping Dum? 
rater? Caſile is libelled., and che. commiſſione Bo”! Pro- 

ce 

ſtems. ln the fixth Article a capiculmion aledged made 2nd 
ſubſcribed beche Laird. of Ar#kynglos and other officers, un- 
der the defenders command with the Laird, of Lawmont and 
E [co 

(5. The aſfcrance alledged « eiven to the perſons with- 
in the houſe of Lechhead. mentioned fn: the ſeventh arti- 

e,iþ be. , defender : - CLLVECS: arte PWwnig I, r0Gy: be pro- 
duced.., +; 
: Iron. that ordinance af. PM ped or commiree of e- 
akes-chereby it is: libe}led In the -ſame ſeventh article thar 
Cartkitoch.was ardained to be brought - from the priſon 
where he vas for the time &s. to the town of Edenb, | _. 
; I:em.In the ninch acticle the defenders proceſtation Par- 
liament 2nn0.:10 48, 

Lrems. in the ſame artiole the letrer written to Cromwell 


libelled as being dated the 6 of Oftober 16 48. hereby it is ly- 
mm ——__ web 


— 


Þ, 

(6) | 
beſled chat the defender and his complices wrote to Crom- 
ell, &c,' + $141) & ©, 0)«5= Road Eh 
; Item, In the ſame-article” Sit John Cheeſtics inflrutions 
- libelled as being dared the: 24. of Ofeber 1648. deſiring 

the perſons raken in the ingagement tobe derain'd as pledges 
of that Kingdoms Peace, on | 
Item, Eod; Art; the watrand: alleadved to be under the 
defenders/handfor a' proclarhation- againſt the families of 
ONT EIT) 707 HEINE SIS 2DI0E 3c 225 4; 
- Trems, Art: io. The letter alledged' written. to Cromwel/ 
- anno 1650 after fiis invaſion. ' | © ll | 


Tremr, codews Art: the a& of the weſt Kirk, with the de- - 


cliration-whereunito it'telates,” - - 


| Item, AR; I1;The remiſſion alledzed given'to John 


Mc. Dogall of Dimelich. under-the defendefs hand 

All which the defender-humbly alledges ought to be given 
up toſee- before he be held in-to- anſwer eſpecially poſt ran- 
ti temporis intervalllum ſo long a time haveing4iffervented 
between the intention of this perſure , and the dares of the 
ſaid A& and papers foreſaidlybelled on. Some of them be 
ing twenty years ago ſome fifreen,and the lateſt ren or eleven 
years,aS has always been the praRtiſe in ſuch caſes and may be 
intenced in my Lord Ba/werimo bis proces,: and was found 
by this/ honourable court in Mr. James Guthrie? proces, 


Secundo under protgſtation that the former excepration 
may be firſt difcult ,, char the papers therein mencionate 
ante omnia be giver'up to the defender toſee , it is alledg- 
ed that as it has been alwayes the Pfincely care” of- bis Mas 
zeſtys , royal anteſeflours , to keep the Lys of -this 
realin certain Ne dum mcerto wtemur inrefluTwaret re publicay 
and leaſt law which is Introduced for -the leidees ſecurty 
{hould become their Tnare therefore be King, 74. 7, that il- 


- Juſtrous Prince Parliament 7, cap. 107, All thecinterpre= - 


ration of his Majeſtys ſtatutes,' otherwiſe rhen- the ſamen 
beares is forbidden, and if forbidden can be no erouſM 
of dittay , andin ef to tound a dirty upon ſtatutes other- 
_ wayes then they bear were'to found it upon ſuch. Ratures 
we have not, bot ſoit is in the propoſition of this libel 
: «_. Ha 

F 


>” 


Fhe AQs of Patliamentwhere upon the ſamie'is founded ; 
| are otherwiſe repeated than they' beat for. 1. The fir 
part of: the propoſition: of the Dittay founded upon the 


two firſt As of Parliament lybelled, v:z. the: third: A& - 


of the 5. Parl, of King fFac.1. And the firſt A& of Kin 
Jac. 5.” doth upon' the ſaidacts, conclude the pain'of for- 
feiture and treaſon, The ſame 1s::moRt Irrelevant | be- 
cauſe in the ſaid Acts, there is no mention made of 


any crimes of the: nature- or qualicy libefled. The ſai} 


3. A&-of the 5. Parl, Jac. x.being annenr the fees of Crafts. 
men; -and the-price of-the work.” And; the 1 Ak of K. 
Jac. 6 being anent the confticution of . the Earl of Afur- 
ry Regent , and in neither of the ſaid As is there any 
pain or puniſhment inferted, and;ſo farleſs can the pain 
of forfeiture or -xreaſon be from the ſaid Acts. concluded 


againſt the defender ; and if ic thould be faid,, Thar the . 


5. Parl. of K. Fac. 1. is miſtaken in the wryting for the firlt 
Parl. And in citing the firſt Att of K. Ja:6; the citation of 


the number of the Parl.is alſo omitted, viz.the number 18; 


The: Dittay repeats theſe two acts otherwayesthen they 
b-ar;z for the, words of. the ſaid 3. A& of the 1. Parl. be- 
ing Fac.1, ftatures.and ordains, That no man openly or 
notoriouſly rebel againſt the Kings perſon', under the pain; 
and forfeiting of life, lands and goods , which 1s not art 
alt in the Lybel repeated; - And-as to the faid 1, A of 
the 18: Parl.: being Jac. 6. The words thereof ate cited,. 
yet with ſome eons tranſpoſition: lybelled , bur 
thereto is added the, ſanftion.and pain , That whoſoever 
doth in the contrary,they are to be puniſhed as Traitors,and 
co forfeit their lits, lands and goods, whereas there is no 
ſan&ion or pain in the ſaid AR, only it is declarative of 


his Majefties prerogative , and of his three Eſtates to main- 


.tain the ſame.. wt 


Item... In the ſecond pirt of the propoſition of the Dit-- 
tay found:d upon the 25, A of-the 6. Parl. being Jac, 
2, and the 75- At. 9.Parl, 2 M:; Is nor repeated as it _ 
bears as to puniſhment , for thereta they who attempt to: 


do. or raiſe any, bands: of men ,, of Wat, Horſe. or Foot 


Without: 


w 


IS 


——— Aa. 
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ichout any ſpecial) licence of Hs" Majefty", and bis Su2- 
Ga are only declared 'puniſhable RY death; whereas 
they are lybelled ro be /putiiſhable:as Traicors, while it ig 
che pain'only of the ſaid 25.A&. Parti, 6 Fac-2. 1. 


Items. Jn the next Parl. of che propoſition of the Dirtay - : 


founded” upon the 43.,"AR. -2 'Parl. Fac.1, and the” 134. 
AR of the '$.Patrl. and 10 ARA; 10. Parl. and the 205- 
Act. 14. Patl. of King ac. 6. | None. of theſe Acts. are 
repeated as they bear , bur confounded, 'both as re the 
crimes -and. pains therein contained , to a very far diffetent 
ſenſe ( as is humbly eonceived) from that which:rhe ſaid 
acts ſeverally propoſe. [Transferring che pains of che ſaid 
ſeveral a&s and crimes therein: contained from one ro ano- 


ther, as may appear: by whar follows, \for the firſt 66 theſe 


Acts, being the 43. AR Par). 2; :Jac.\3. Is only of lea- 


 Gng Makers and: Tellers of *them which may engender 
rife berween the King and his people , and che: pains of 
the A& istinſel of life and to the King, as: 18 clear 


borh- by the title and:body' of the: aft.'! -The ſecond a; 


12, the 134: a6, 8./Parl. *K. Fxc., 6; isal{o the fams trims, 
viz, agvintt thoſe char utter falſe', . ſlanderous and untrue 
ſpeeches, to the diſdain ; reproach or 'contempr of his 
Majeſty, hiscouncel or proceedings , 6r-to the diſhonour 
of his Majeſties parents and progenitors : adding alſo thoſe 
_ meddle in the affairs of his Majeſty, and his Eſtates, and 
the pain 1s the pain centained 'in the as of Pirliament 
made againſt Leaſin2 Makers and the Telters of rhem. 
"The 3. is the 1o, AA. 1o. Parl K; Fat. 6, Is againſt 
thoſe who ſpeak or write any. purpoſe of reproach or ſlan- 
cer againſt his Mafeſty, Perſon; Eftres.*or Government z 
or depraves his Lawes'or a&s of Pazliametit, or' miſcon- 
firues his Ma;efttes proceedings whereby any mif-believing 
may be moved - behind his Majeſtie and Nobility ,' and 
his loving Subjets. And the pain thereof is only the 
pain of death, 'And/by the 205, AR 14 Parl, Fac. 6. 
Theſe that hears the ſaid words leiafings, and doxh nor ap- 
Prehend and reveal the Authors thereof, ſhall incur the like 
Puniſhmenc' wich che principal offenders , and yet leaſing 
makipg 


arts Cabs pd» —_ 


-Jooſing life , lands: and goods, whereas 


the ſaid-43, at. Parl, 2, Zac. 4 given to the ſaid 134. a&t 


_ 


9). | 


' inaking #2d celling whichis the crime puniſhable be thefirf 


of theſe Atts , viz.43. aRtPatl. z. Jac. 1. Is puniſhable 
be che loſs of life and goods ro the King 1s omitted , and 
falſe ſlanders which is the crime contained in the 134 a&, 


Pail. 8. 'Fac;6. And only ſpeaking to the diſhonour of his 


Majeſty, Parencs and Progenitors, and medling with the 
affairs of his Highneſs Eſtace is repeated out of the (aid 
AR 134. and joyned to the crime contained in theſaid 


Ads 10.Parl. 10: Fac. 6.: and to both the _ added of 
r 


2 pain of the 
ſaid a&. 10. is only of death }; and the pain of the ſaid r 34. 
Parl. 8, 1ac. 6, Is only the pain contained in the Acts a» 
vainſt leaſing Makers which in the faid 43 aR Parl. 2. /ac.r. 
Is only the loſs of life. and goods,and not of life, lands and 
goods , bur all annerly the Eſcheates; of goods move- 


abies, as-ntay appear, Firſt, B:cauſe whenever the pain 


of tinſel , of life and goods is found either in the As of 
Partiament or old Lawes , goods are underſtood moveable, 
as is clear from the crimes that are ordained to: be ſo pu- 
niſthed, as Manſlaughter, : Be the 42. Rat. Robert 3. Ispro- 
hibired under the pain: of rinſel of life and goods, i 
Skein explains, that theſe goods are to be underſtood of 


Moveables,. And be the AR go. Parl. 6. Tac.i, The re- 


ceiprt of him whois fugtrive for {laughcer , is forbidden un- 


 derthe pain of tinſell of life and goods ( Where Skew 


expounds goods to be goods moveable, in his» Tratat of 
Crimes tir. 2.. cap. 6, Parl. 4. ) And ſo ut is dear in the 
other as of Parliament thar cheir whole pains are diftin& , 
viz, Tinſel of life and goods alike ; is only extended to 
moveables ; and tinſel of life,lands and goods, which lat- 


-rer "pain in the file of our 'a&ts of Parliament is commenly 


thus expreſſed : That be who incurs ir , ſhall die and for- 
feit life, lands and goods. aS the 31. AQ, Patl. 7. Jac, 2, 
& paſſim «lib; forfeiture properly relating to lands, and 


inthe common fignification of our ſaid goods to be under. 


Rood of coods moveable. #178 
- Secundo, More ſpecially it may appear, thatthe pain of 


Purl, 


Bo p bf 


—— 
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. Pa:1.3. 745.6, relates in the/pai/thereof, . isonly che pain 


- of eſch:at of Moveables, -becauſe che pain of forfeiting of 
life, lands and'igoods, ische proper pain of the etimes that 
by:aut Laws vic- declated Treafon{' And therefore! Ska 
both©1n"his Index of the a&s of ParliamenDon the: worll 
Treaſow, Tefets the icrimes that ate: ſo. puniſhable; ro: che 
head: of Treaſon, as alſo in; his Frat upon crimes in the 


.endof  R-g. Maj, Bur doth'nor at all mention therein 'the * 
- Crime6s rhe ſaid! 43/48. Parl, 2.7 1ac4 x1n0r of .the 134, 


2&.*Pafl'S; 14.6, - nor' ef the'other atts ivherebpon/abis 
patt of the 'ptopoſition' is founded. But ir his: Index: hes 


the crime of leafing m:kingberween the King and his. ped- : 


Fon a head by-it ſelf, and therein expreſly| mentions 
| both the! (dla Fe a Jace r, amd 13.4 aft; /aai6s! likeras in 
the) ſaid Tract 6f tines after che: Chapters of Treaſon 


and points thereof; cap.2;dhd paiti of che fame whick--cap. 
2. he'expreſly ſayes, isthe tinſel of. lite, lands andgoodss, | 


and declares, that: he underſtands: by goods , moveable 
g0ods,- and anent the- proceſs :and: Judge of the :45ine.of 


-Freaſor, cap: 3. .when jhe'confies cor0rheficorimes capital:, | 


of 'all which the” pains are either the ginfeLof life and move- 
able goods; or life only , or of fone leſs paw in. body - or 
goods , but never of life, tands and goods,as'is clear —_ 
 thewholerraQarthat fokows;/ :And in his 12 nap; anene che 
_- cximevf falfir; hehes thercrime of-ltaling making between 
_ the King and his peoples Andche fame acts-of Patliamens, 
12,A 434 Park.z. lac. 1." Andithe 2e 5 a6, Path, 14; Jas. 


46.-andin his/25, 'cup.hes the:crime of / infamous; and ſedi- 


rious-Eybels. And the ſaid To.vaRt.” Io. Parl, K.: 14.6 
_ Cited therefore}: Pris emis tt] to (Hitt bas ;- 20 tdegr 


, 
”" ww © % 
o 
. 


1: Zrem,” Ii he atk tw! afts of -Parkiament whereupqn- he - 
propofition of the Dittay isfounded;z:z. the 37 a&t;v2 Patl- 


Zac. i, and +1442. Parka2. 14.6, is lybelled.''! That 
_ {all Recepters, Suppheegzor Intercomoners, Wl any. Tta- 
tots y' are Qunithable: byuuſorfenute;. as:tbe;Tirattors theni- 


ſelves, which is.not as the a beazs;;ifor. both shegrimeand 


-pait 1ybelled pur of 'che;faid 544 a8k.-22, Park Jar:GunFhe aRt 


- not fimply againſt.choſe who. intzrcomon. wighltgaiedrs = 
0p" Ws 5 


$845 © --- and 
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(101) | 
2nd rebeſs, but Fith 'fuch avare declared rebelgand traitors 
from all Whi ch itfollows;uhat the-propoſitian of che JyP3) Is 
founded upon the a&s wtheytace Jybelied, is.not; re Jevang 
And' therefore the Defender on: To be alloliezed 5#:hyc. 

| SOL Wk 134 85702617 $5.30 fe hicter 


aus > 25 
TE $4 viii 1 ? '#' 191g; , ; - \ : | 
 Tertis, As to the laſt part of the propofition,of the Dic- 


Hy, the D&feride? .adbots'ſo muck the crime therein; men- 


ty pottrzble'Coarwos<Packament of founding, 
TEC. 


vnd withrall hufnility: 4 
the re pee ore Res an founds 


+1 


I6y the P 
werhy el error eh acicad iba and a&t ok Narlia- 


_ $6h0? itRexpreſfly/ Four and.tectared: Traitors., .butafter 
a 


? 
4 


—— » 
—— 
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neriuns, Andir is the common | opinion of the Doors ; 
That ever when puniſhment 1s nor expreſly defind in the 


- Law, but is permicted arbirrio judics. Jt canmt be ex-" 


rended to d-ath, far leſs tothe pain of Treaſon, And the 
ſoreſaid a&t of Pa '\tiament 28. aC&t ano 1640.takes away the 
; relevancy of founding treaſon upon common L1iv and pra- 
iſe, as ſaid is. ' 98 

4. IF aditray ro infer the crime of treaſon mighr be 


founded on praQile,eicher of the juſticz Court or Parliament, 


which are two courts , before which crimes of treaſon are 
judged ; yer our praRtife is comſuerudo rerum ua judicatarum, 


as Crais defines it/, {ib.1.de fendis dig. 8, and therefore ta ' 


it as to the introducing of all orher contuerudces, there muſt 
be Attinm frequentia, reitetated as, and- practices pey /. 
de quibas ff, de Yegibns & Carty, Ja[o,, and other DoRors : 
on thatLaw, Er p:r 1.t. ' Cd. qua fit longa conſuetuds &F L, 
& in totum 3.c.de 99 $05 10 2. illud explorandum. «An 
contradifho al:quo judi 

tryed if decreits in fore Contradiftorio. hath been given 


thereup: n. 'As alfo ſaith Crarg. ditta d:[g.,8, in fine; and 
if tn any caſe , that ought to be far more in crimes; and if 


in crimes, yet more in the higheſt of crimes. Andinall 
concernments of one of the moſt eminent Peers of the 
land, which is clear :' for in matters civil ( how, {mall ſo- 
ever) before the-ſefhan a praiſe will never,be founded on 
ſome decreirsgiven either for not compeirance,or on com- 


peirance where there is litcle or no diſpute, or it may be. 


oreat incqualiry in Advocats of the two. parties. And if 
.-1n civils where the intereſt is aply pecuniary, this ought to 
' be much more in lybels of Treaſon, as hath. been ſaid , bur 
ſo itis,netther in Juſtice, Court not Parliament will it be 
found, that it hath been frequently judged , andin foro cox- 
tradiftorio on and diſpute where this defence hath been 
PR_ ' Yea,it may be well alledged, that there can 
2 no p:aRiſe ſhewed of either of theſe Courts that any 
hath been found guilty of treaſon but on ſome a& of Parlia- 
ment under the pain of Treaſon,as is ſaid 3 But however the 
faid 28 aR, Patl, 1640, is moſt clears Which 5 moſt agins- 
Ive 


ichs ſit firmata. That is, it would be 


is £84 


(13) A 
abſ2ro reaſon, and the Law of E-g/and very laudable in thar 


point ; as Cock hath ic in his Chaprer of Treaſon, and there- 
fore the lybel as founded on praiſe 1s no wayes relevant's 


' and the defender oughe to: afſoilzed therefrom, 


Luarto, Every Lybel both of civil Law, and our Law 


© ought to be clear , diſtin& and ſpecial , bur eſpecially cri- 


minal lybels , becauſe of the great imparranc? of them, 
ought ta be moſt clear, diſtin and ſpecial, jwre /ibellzs 146- 


" eriminalibus debet efſe clariſſimus , ſaith Dam. haudprax, 
crim.3, uum,3. And therefore Libellus Crimmalis obſcurus 


parte etiam nonexcipiente extenditur favore rei Baldus inlege 
£ddita, num. 10. c. de edendo, eAlex. Conſil, 72. col. werſit. 
& licet volum.x. hip. (onſil. 49. & Battander prax. Cran, 
Reg. 6, [. 3. & 4. nec enim debet accuſator cum tx- 
iſt imaationts aliene jailura, & diſcrimme yagari.licet L, bin 


| | rem. ff, de rei anum;(o'that any obicure criminal lybel is inept, 


and the defender oughr to be. afloilzed,{therefrae, though he 
did not oppone his defence ſor that effeA,bur ſo it is, this 
dittay is moſt unclear and undiftin&, in ſo faras tn the pro- 


| poo of the dittay there are many as of Parliament li- 


lied onybeing ſtatures annent diverſe crimes of very dif- 
ferent natures , and inferring different puniſhments, accorg- 
ing to the article of the crimes, and in the ſubſumprion , 


| , the panetis indyred for ſeveral crimes alledged commicted 


by him, contrary to the ſaid Lwwes and a&s of Parliament 


| in general, without condeſcending on the particular as 
of Parliament, that the pannel has contravened by com- 
mitting the particular deeds lybelled , and'ſo leaving him 


ro great uncertainty : whereas inall Law, reaſon,and form 
of proceſs, the defender ought to be certified what aQs 
and Laws he has contravened by committing ſuch deeds 
that is in a multiplicity of crimes, after propoſing all the 
Ratures relating to the ſame crimes, all the deeds immedi 
atly ought ro be ſubſumed , falling under the compaſs of 
ſuch Rarutes, and thereafter the aQs relating to another 
indifferent crime ought to b2 propoſed, and the deeds - 
falling under the compaſs of theſe aQts unmediarly _ 


— 


= : "2588 | 
_ . z2dand throuzhout the libell which is no way done here, bur © 
{n{tby'many different 3&s accumulac rogerher it} the propo- . 
ſition, and then the'thoſt"different fatts accummulare toge = - 
ther indittin&tly in th: ſubſupmtion Nor condefentingon * 
the As by them contravened and therefrae the livel is inapt 
and the defender onghrto be affoyled: their from, -- 
-"PFhts defence is further confirmed 'inlaw.f'2, Becauſe” 
a libe{l' being; Fllo:ftms quider! prixiivng,” jafenCinTihe' 
DPPTnPr; tt ff 3s eriminaldittays the-propofidbrt'tonkft 
i+7 176 confticutions in the Laws whereupon the lib21'is-ſound- 
ed "The mannet is in the ſubſumption of the fas'arerims 
nnderi theſe; haws ard the "conclufion” niferring* rhe 'paine' 
Becauſe "offiich a cfime as 'fallm7inder the faw FB3Hed; on | 
a very eſfenciall *part of every libel is nnd mt pHatey Qin 7 
hb21 bing incertain in'this 1s ##c/ex+ ani nneertz'n ina very | 
efſenttall point and in'apt. 3. -In1vv, a libelt 'outhr fo'to 
be conceived as the-defendet nay know iftoms  ſproiens 

_ etherxiſe iis in apt]. f.: dr edendo'l. 5.0. code, Andmay 
_- _ know' afionts 'jres,%amd that he*tmay * deliberat” how ty | 

- defend bur in our. cafes rat ariſes from the'Villin& 'dppli- - | 

cation of the l2wes to the FiQs,,” ex" nib "jus vitur "4; 

If ſuch uncertain hbel- were: admirted the: defender be- 
 ravfe of the obſcurity” AT-4lhCertalbry' of 'the1tbell:{h6nlt.- 
| b=prejudied 6f arl (certain defence he could make a8dinf} 

the relevancy of theſaehechiſe the relevancy of if eofilills 
in the ſ{bſumprion of the facts and' crimes /libelled* under 
Tore certoin law |, which beings conteſcended on be 2 di- 
flina ſb/umprieniimder exth tain! of the*icticles That were 
libelle8' propetly to fall' wider the ſale! Fheneafrfder 
wool 3 Wedve why fadh Efifiies'eanmor be MEſarhed revelants 
ly-vnder ſuch laws-' and 28 -which/the- arherwile rannor 
do m ſuch, + multipticiry both” of different aRs' and 
erimes as are libeled'in this ditty 'There being not'only in 
givefſe articles but everi in ov artitle 2ercat drvthlity oF rhe 
crimes therinlibefled and yet the defendet Teft! if uncerthktr 
ty under which of all the aQs libelled on, The perſewer' in- 
r2nts the ſubſumption thereof and ſo in uncertainty- alto- 
gether how to concewe this deſenſe'and -- if this be 'not 
= ————— qc 
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C16). . 
verbo principis never tocomein contrary of the ſaid (ta 
cute nor any thing therein conteined bur to hold the fame 
firme and table and to cauſe ir be rruly obſerved and theſe *'. 
preſents to have che full force and Rrength of a perfe& and 

rcue ſecurity , like as thereafrer m anno, 1643. The league 
and covenint was entred in with the tivo houſes of Parlia- 
-2:nt upon the ground of the large treaty by che church +» 
and whole body of this Kingdome, proporting the ſame 
ends of the covenant for maintenance of religion King & » 
Kipgdome; which was thereafter approved by the Parha. | 
1644. And fifc a@ thefeof, and proſecute by wars both 
within and without the Kingdome by the authority of di- 
vers ſucceding Parliaments , Church and ſlate going unz- 
nimouſly along together without any apparent Publicke 
difference till the year 1648. Andeven, then that Par{i- 
am nt, 1648. ſo tighly homologate the ſaid lezgue and 
covenant, that they declare the breaches thereof to be the 
grounds of their reſolutions of that Warre, a&. 4. 7. and 
$8. And their deſires for preventing thereof to be the 
fulfilling of che ſame 1bidem. The necefſary qualification + 
- required in all with whom they would joyne either in theic 
- armies or commitries 1s that chey bz ſuch who were of ' 
known faithfullneiſe to the cauſe and covenant in the ſaid . 
alt 7. and that they would Oppoſe and endeavour to ſup-* *' 
pretle the enemies tothe cauſe and covenant on hands all 
1bidem, Waitneſſing to the world that they ſiverved not 1 
from . the principles conteined m the nationall covenanc, 
and league and covenant, and that | they reſolved clofly 
and ccn'tancly to adhere thereunto and to all the ends there- 
. 'of, $5 that atthattime there was ſtill no difference as ro *' 
the cauſe and covenant, any diff:zrence being only 
in the manner and not” in the matter of that engage- 
. - WEDT; . Co, oY” $ 
T hereafter what Rtraits this poor Kinzeorme was reda- |} 
Qed to be the defeat of that engagement, and how unable | 
ic was to. make refiftance to that E "$6 army Who in proſe- 
-cution of their viSrycame to the borders &entred the ſame 
- 4s n@cure co all, wherewith the whole Kingdome being = 
EA prized- 
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and ample form, 


- within the.compaſs of the ſaid approbation and oblivion 


-, | + _— 
prizedwith amdzement; afd in evident hazard ie was hard in 
that junure- of. affairs to reſolve upon any courſe 
for preventing the ſame, or rather incumbate hazard of the 
Kingdome. Whereupon #'queram of the committed of e-- 
ſtaces appoynted- by the fad Parliament 1648 - were ne- 
ceſſicated'to take upon. them the managing of affairs, and to 
ſee for conditions of peace, not being able to' reſſ(t by 
force ( the flpwre and ſtrength of the Nation beingbroke 
by the ſaid defeat) and to ecceprt the ſame upon the ea- 
tie( 'termes chart could be had for the time, which as'it- 
was endeavoured yuporyno other intention,ot for any ,other 


' end,bur that which they were conſtrained ro by-inevirable 


neceſſty.So ar that time if was cenerally lookt upon as good 
fervice, and which at that time was moſt neceſſary to evire 
very great , and orherwile inevitable evils being either fe- 
bow 4-0 condeſenc to-their demands at that timme,or avher- 
wiſe to have delivered che perſons of all th:t did profe- - 
cite the ſaid engagements according to the obleaſtgent of 
the large treaty together with the forts and (trength , of 
the Kingdome: "The ſucceeding” P..r/iament for the rime 
in the'year 1649. after 'Procfamarion of his preſence Ma-. 


 Kfty did ſend commiſſioners to Ho//and, and afterwwds 


accorting to his ' Majeſtys deſire rv Breda where there was 
a treaty concluded by his facred Majeſty. . Wherein he was 
graciouſly pleaſed to'approve of the faid Par/:1ament inanns. 
1644; and remanner Par/iaments and their proceedings from 
the year 1641 preceding the ſaid treaty which was there- 
after ratified by his ſacred M1jefty and. his Parliament at 


| Pearth and Starlin and aftet the royall examflz of his 


ever glorious father, an a& of oblivion was indufged where- 
by all chat mighe be ground(of.queſtion was butied in oblivi- 
one and pardonedby a general a& of oblivion in a moſi full 


- This being the tare of publick affairs during” the rime 
foreſaid ,albeit by thefirt ren articles cfiche' ditray. The 
deffender is charged with deeds and publick aings coming 


fore. | 


| (20) 
foreſaid,yert ſuch firme relyance hath he of \ ws Majeſty pre- 
ſiting in bis gracious clemency.) which does in his roy- 
all kearr ſo much abound ) Thar albeic his Majeſty by his | 
Proclamation, Dade: the 13, of October 1660, [s pleaſed © 
graciouſly to declare that he has remitted to his Parlia- - © 
* ment the tryall. of the carriage of his {ubje&s in Scaland 
during the late croubles;Thac the late troubles has only ge= * 
ſpe& to the ryme during che uſurpers poſſeſſion and that 7 
cryall ſhould be taken during that time of the, ſubje&s car- 
riage, \ The defender in all humility conceiving that it _ 
is no- wayes tobe ſuppoſed that his gracious Majeſty did - 
- therebey intend to rip up or revive, or co inſtitute ay pew | 
- tryall of old offences forgotten and forgiven as ſaid is e- 
ſpecially, {eeing ir is not to be ſuppoſed char the bowells of 
his mercyes ſhould bz ſo trained to this his ancient 
he m9 to which he has upon all occafions given ſo ma- 
py ſignall and recent teſtimonies of his ſuperabundanc fa- 
vour then they are,and have been-co his Subjects of his 0- 
ther d&minions, to whom according co his Majeflies decla- 
' rations, hz hath granted a full and free pardon, from which 
few , and theſe only the unpardonable murderers of his 
royal father are excluded ; for whom, or any guilty there- 
of , no puniſhment can be ſufficient, and therefore the 
defender in all humilicy conceives the faid articles, though 
libelled, are nor ro be infitted on. ' | 
The, ſolemnicy of the oaths both of Covenant and 
League,will be as the defender hopes, pregnant preſumpti- 
Ons co put andend all controve:fie, anent the lincericy of 
his ( as of the Chu;chand Kingdome ). their loyal inten- 
tions for the maintenance of the perſon and authority of 
our dread Soveraiyn whereunto they were thereby ſo reli- 
A as. ingaced, and the conſtant tenor of his acting till 
/ by vertue of publick Orders and Warrants of Parliament, 
and their commircees wherein his! faichfuloeſs in the execy- 
ticn was alſo in the ltke manner approved { will witneſs, 
that what he did was not for any private intereſt, but for the - | 
publich ends:whereunto he concetved himſelf ingaged in 
| manner farcſaid , nor was the Defender for continuing of 
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(19) 
theſe unnatural civill difcords as he did witnefſe by his incli- 
' nation to unaccommodation with Monroſs in the year 1645, 

. -mentioned afrer in anſwer ro the tenth article, which a | 
/ beir fully agreed to betwixt him and'the defender, yet he . 
| could not obtain the commitees approbation thereof, which 
is in evidence, that the- defencer had not the chief ſway - 
of affaires and was alwayes inclinable to peace ( religion 
being ſecured ) like as the carrying-on the ingagement in | 
the year 1648. though the .defender differed in his judge-- / 
ment as tothe way and manner upqu the grounds and rea- 
(ſons , thereafter expreſt .jn anſwer to the ninth Articles) 
does clearly evince that he had nor the chief ſway in public 
actings,and what power and intereſt he had in the year 164g. 
he cid faithfully according to his bond duty improve the ſame 
for removing theſe differences berwixt his Majeſty and his 
;  ſubjedts, wherein he was pationarely earneſt as ſhall be made 
' appear inanſiver tothe ſaid tenth article and after his Ma-' 
zeſties hom-coming and during his - being in this Kingdom, 
and thereafrer till the enemy had fully prevailed and that 
by his articles of agreem ent he was chere priſoner he faich- 
fully ſerved his mayeſty, and even during his Majeſtyes ab- 
ſence, cid alwayes and fill * ſhall return loyall duty and 
good affetion to his perſon, government and pdalte-' 


| rity. 
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| And what ever theſe who are grown up. may 
judge, who only ſee the unhappy and accidentall e- 
vents that are the effe&s of the corruption of men, but have 
not known the counſells and cauſts which are the two parts 

- of theſe things neceſſary to be known to all who would judge 
of human a&ions arright events being for the moſt part 
uncertain and the worſt of events of tyms thorov the corrup 

| cion of agents or othersextrinſecal circumſtances following 
upon the beſt of ations , yer had they been intimately 
acquainted with the grounds and cauſes & nature of the a&- 

' þ inzs while a doing , the defender is confident that they 
would have concurred and been of the ſame judgment as 
bein2 clear,that theſe proceedings had no native connexition 
with the ſad and unexpeRedconſequences that has ſvwes 
; C 2 
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| (26) | 

-:!>And now to-come tothe. particular:defences. to the ſer 
.veral /pomts of: the ſubſumptien of the Ductay,z, And, fir 

-as to the firſt article of the ſubſumprion,, annent the-word 
 -alledged ſpoken 2rirhe Ford of , Lyou which are, lybelled to 
(have ben : That it was the opinion and-judgement' of many 
Lawyers and Divines , thata King might be depokit for de- 
"ſertion ,) yendition or 'invaſfion , and. which is alledgedito 
. have .been- meaned by the pannel of the; then Kings Ma« 
jeſty , andthe. prefumytions adducit for inforcjpg, that to 
have beenthe defenders meaning, are {ome words allegic 
ſubjoynd, ro wit, Mr. Jobz you nnderſtand Larin. Iris al- 
ledgir. for the defender ( no wayes. acknovledging to the 
beſt of his memory , that he uttered any ſuch words, x. all 
criminal dittayes | contain in them at leaſt year, mo- 
neth and plate, 'otherwiſe they are inept, Barts! & D.D. 


ad L. libellorum ff. ae Accu{atione , becauſe among(t 0-. 


ther reaſons , diverfitas loci varia argueret facmera , ſaith 
Battandz Reg ib. prax. cum poſt angel ,.&c, But ſoitis, 
there isno' 'moneth \condeſcended on when the' defender 
ſhould have ſpoken theſe - words, and therefore the dittay 
in this article is inept. -2, There is no particular a&t of 
Parliament in the a& libellit upon in the propoſition con- 
deſdendir, on/which is contravened by the words libellic , 


therefore the |libel in this article of the ſubſumprtion,, is _ 
ceneral and obſcure; and till the; particular Law contra- 


vent d be condeſcendit, one can receive no anſiver. 3. The 
ſpeaches as they are libellit, falls not under the compaſs 
of the as 11b2llit on in the propoſition of the lybel, roin- 
fer any of the pains therein contained , becauſe they are 
\ bur. libellic , as the natration of the . opinion of others , 
which is nor relevant to infer ſo much, that the Narra- 
. toris of the ſame opinion, except it were alſo libel.it that 
he did declare his homolozation, and that he was of the 
ſame jud2emenr,which neruher 1s, nor can be libellic far les, 
then is ic relevant to infer a crime, anJ ſo high a crime 
as Treafon , for ſuppone the defender had ſaid, That they 
_ are very learned. bot Divines and Lawyers, whoſe opinion 
x is, thatthz Pope is the head of rhe -Church , and os 
8.4 > , ek. © 
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he has power to diſpenſe wirh the atticle of faich, to de- 


. poſe Kings. a horrid opinion )&c,. and thar -it is their opi-- 


nion, alto Wer: May merit heaven by good wotks , - and 
that all - Htigonites or Proteſtants are dammable hereticke, 
and chat he had related their words in latin, as the latin of 
of that verſe of the gloſs of che common Law, cap. /icut de 


* 


exceſs praiat., 


: Reſtituit Papa ſalus deponit ) &c. 


;. articulus [olvit, 


. - And had faid wo Mr. Tobn Stewart thereupon, Mr. Tehy 


you underſtand Latin, albeit rheſe opinions of theſe Divines 
and Lawyers be execrably. Heretick , yer no; body will ſay, 


thatthe defenders 1Elation 'of him , would have inferred | 


him to have been guilty of rhe fame; No more in our 
caſe can the relation libellit infer him ro have been of 
thac opinion, with theſe .Divines and Lawyers, or in any 
way thereby to- have contravenedanyact of Patliamenc li- 
belled. 2. The foreſaid opinion is libellit only ro have 


been related in abſtrafts, ( nothing of our Kings Majeſty * 


who then was) Andwhereas it is libelhc , rhat it appears 
the ſence and meaning thereof appeared ro have been of 


the then Kings MajeRy, in ſo far, as the defender ſubjoyn- 


this may be interpret , either that it was the meaning. of 
the opinion of theſe Divines which he related, {( this ſeems 
to- be moſt conſonant to the words) or els that his own 


meaning was» That it was the opment that the then. 


Kings Majeſty our Soveraign might be ſo dealt with , as is 


libelled in the latter parr of his article, and ſo the Article , 


in this part thereof is ambiguous and inept, and there ought 
to be no proceigthereupon, Nam Libellus (in criminali- 
bus preſertim) wihil ambiguitatis vel obſcuritatis contluere 
debet per cap. (onſtunt. 6. extr,deris, don. Bot. 3, If it 
be underſtood in the former ſence, it is bur (till relative 
of thevpinion- others ;- and if in this laiter ſence, to. we k 

| _ enaf 


| » Stewart, the words aforeſaid, that he undert- 
Rood latin. 1, The libel in this part is ambiguous for 


— 


-” 


(483) © 


that it was his own judgement, the preſumption libelled of - 


what he ſpake tro Mr: /ohn Stewart, is no way relevant to in- 
fer ir: 1, B:caulſe they held a* more obvious meaning, 
viz, Thar it: might have been the opinion of theſe Divines 
and Lawyers was related in latin, arid indeed Grotias and 


Berclains, who'write of thar SubjeR, are both in latin, and 


that he had ſubjoyned co Mr. John Stewar:,, Mr. Tohn ye 
underſtand latin, +2, Thar ſuch opinions being rather the 
tancy of notional School.nen, (oche;wiſe not unlearned in 
their own art)or of ſuch as are DaRors nntionals in theLaw, 


( if there be any of ſuch opinions) ratner then of ſolid 


juriſcon'ult , whoſfor moſtdo-not fo much as move theſe 
' quetitons not to be moved. 3. If any ſuch words had 


been ſpoken to Mr. lob» Stewart 5 They might have had. 


this more proverbial ſenſe. Some Lawyers and Divines 
| are of that opinion , bur the ſubtilty -of- theſe yueſtions -or 


Gpinions is latin to me, that is, I wnderſtand it nor, as we 


ay commoniy of things we utiderftand ngr , /r #5 {atm to 
' me, But Mr. /obn yearea Schollar, and ye undertiand it. 


: Now it 1s a rule in Law, .that where the meaning is doubt- 


full or obſ@ure , that which is the moſt favourable ſence 
ſhould be tollowed.L, g. ff.le reg. juris and Mathers de 
affuctrs docrfrone 255, 2, 68.69. & decif, 5&7. n. 15. and 


when theſe words are ambiguous , The declaration of him 


who uttered them ſhould be acquieſſed unto; Mecnorehing con- 
filio 197. And the defender 1s ready ro declare, that ifever he 
had ſ-oken ſuch words,he was very far from any ſuch mean- 
ing, as is libelled againſt. him. Nor -4. is it any way pre- 
ſumable that any rational man, who had the honour to 


know his late Majelty , could have made application-of . | 
| any of theſe three cauſes ro ſo worthy and illuſtrious a 


P-ince, ſecing the ſaid Grotius, Berclay, and others that 


w:ics upon.that ſubjeR, acknowledges yea it is obvious to. 


common ſenſe , that hardly can. they fall our in the worſt 
_ of Princes , if. he be but compos mentis: and as to the pre- 
ſumption that follows , that the defender meaned' by rhe 
late Kings Mjeſty , becauſe the condition wherein the 
_ kingdom was for the time. x. Itis far more. preſumable 


+ 
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- (23) ig 
that the kinzdom was in ſuch a condition of affe&ion to his 
Majefilies ſacred-p2rſon , and authority at that time none 
darſt have uttered what might refle& rhereupon , ſeeing ir 
is libellir ro bave been ſhortly after che ſubſcribing. of the 
Covenant, wherein they had ſolemly bound chemfelves by 


the oath of God to maincain his Majeſties.perſon and au- * 
thority, 2. His Majeſty by his royal judgement in the a& , 


of oblivion 1641, hes preſumed the loyalty of his Sub- 
jeas, both .in their intentions and proceedings in theſe 


times, Which is preſumptio juris, & de pre. As forthe de. * 


fender, his proſecuting of Mr. Fohn Stewart, x. It was 
a judicial proceſs and legal Att and ſo can be no imputa- 
tion to him wherein the proceſs was laid in {o fair a courſe of 
Law, That he was condemned not only upon clar proba- 
rion, but his own confeſſion, and yet the words whereupon 
he vasindyred and convict, were far different from theſe 


words, as they are here libelled, ocherwiſe the defender 


would never have purſued ic. | 
Hltimo adhering alwayes to.the alledgance above' pro- 


pounded humbly proteſting, .thac they may be firlt diſcyſt , , 


and whereupon it ig craved , he may be aſfoyled 3» ho (:- 
bello, becauſe by a&t of Parſiamenc in a0 1641,amon<(t 


| the imprinted a&, axw970. The fame ſervice is appoved 
and he exonered. Ir is alledged, that the defender” 


ouzht to be afloyled from rhe whole crimes in thefirſt article 
becauſe afcer the tyme libelled of the alledged commircing 
of the ſame his lateMajeſty of gloriousmemory granted thac 
never [0 be forgotten ac of mdemniry and oblivionin.an- 
no 1641. Which did proceed upon the preceedingtreaty with 


' his Majeſty, #nd which is ſolemnly confirmed by his Ma- 
jeſty himſelfe in perſon and his three eſtates in his Par/ia- * 


ment 1641. 6.a& thereof wherin his Majeſty for himſelf and 
his ſucceſſours does promiſe in verbo prixc:prs never toicome 
in the contrary of that ſtature and fan@ion or any thing 
cherein contained 2. But to hold the ſame in all poinrs firme 
and ſtable, ' yea, and tocauſe it to be truly obſerved be all 
his - Majefties' leiges for ever- hereupon the. defender 
doch confidently rely for at that is libelled as commited 
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| him inthis artigle;or any ether preceeding that! rite, as 
{Nate 7 mo it is the greateſt imaginable ſecurity chat he 
and the ret of the-leizes of theland wha are conceived can 
haves : ring} 2dr 215, T0005; TT; adit 
As to the: .ſecond article and haill head thereof - 1. nei- 
- ther. day,moneth, nor yeag of God are condifcended on,and 
therefore ſo generall thats inept. Nev generalitas parit 
' ob[curitatem, Marent part 6. ſpec.& de libet.oblat. quomols * 
Concip,&:; per, text#s iby. citatese, / 2. It is not condeſcen- - | 
ded which. of the as of , Parliament lbeled this articls 
and the &veral_ heads. thereof concraveins, which. is a ge | 
- neral inepticude and nulliey in rhis; libel. - 3. As ro the firſt | 
point ; if that” atticle annent* the-intaking of the houſe: of 
Airlie, cuting and'deſtroying the planting, and demoliſh« 
in2 the houſes, - 1; ; It-is nor. relevantly: hbelled:,/ in fo 
far as it was libelted that rhe houſe: was kepr-for bis: Mas 
jellies ſervice, but doth nor condeſcend thar ſervice, now. 
2, Is it libelled that there avas any in it that had a. commiſ- 
 fGonfrom his Majeſty ,- without which it hes nat any colour 
of relevance. | 4: ; The:defender never had-any:privar quar« 
rel, nor paiſonal prejudice:againſt the 'noble-Lotd: Fawmes 
Earl of «4yrlie, But if his matching to'that houſe be * 
meaned of. that which was in 4nzs- 1640. -it was by vertue 
of, and in obedience, to a commiſſion put upon im by the 
Committe of; Rftaces for-the time, nor: was;the ſaid houſe 
- at his; arrivalthereat kept - for. his <Majefties ſervices; as 
is. (though wrongfully -). lbeHed. - Buc-before chat cime | 
was ſurrendred to.the Earl of Mortros who had pur Cos 
. lonel $;bbald to keep the ſame for the;King and Countries 
ufe-, and which Colonel $:444/4; upon'fi2hr bf the defen< 
| «der his\ commiſhon,, did/abandon the! ſaidr:houſe ::1and) if 
- there was any planting cut, itwas alennerly ſame ſew. ſhrubs: 
and buſhes which the defender: could not-binger) for hur- 
cing to the ſoldiery,, and tho. che defenderscommutfion bare. 
poxer and.,warrant to; demoliſh the houſe: ; he - was ſo 
far from firetching,; or-fully; executing the ſame ,- that ber 
did: noronly flight the- houſe, and delayed' a: long time to 
do- the ſame, inexpecation that the. Lord > 
. Y | , ave *© 
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have Procured a Gititermidd from che Zommitree, and did 
flight Ic cill he was pak r hope of lg He OFpnocs 
as is Hoped will be acknowledged by the ( 1 Noble Ear?, 
neither did, {6 fir is the defender, knew or Colll@ hinder? 


the Earle, his friehds andfollowers fuſtainit any other i pre. 


judice then what was uſuall, and whatall places are ordihana- 
rily obnoxions to where armies or parties of ſouldiers come 
but however it 15'not relevant, as ſaid is, CLUSTERS + 465! 


Tert:o,Thatpart of the ſaid article,though ic were true(as it is 
not)is no'ways relevant to infer the concluſion of the ditray, 
here being no law nor ſtature libellic on, that for curripg 
f timber or demoliſhing the houſes of private perſons 
though done upon private quarrels; as this was not)unferres 
KN GH: 
- As ro that Parr of the article annenj” the butning of the 
houſe of Forther 'befide the Exceptions” againit both the 
points therof alledgit before in the beginniny, it is not re- 
levaiit to ſay that the defende: ſciſed there upon to infer any 


crime except it were libelled he ſeiſed by force,for he mighe_ 


have entred 3s vacuam poſſeſſionem. 2 Non relevat to libell 
that thoſe under him did ſeife thereupon ot raiſe fire therein, 
except it were libelled that the defender had given expreſſe 
order or wantrand to raiſe that wilfull fire: who as he gave 
nor order therefore,ſo he was nor preſent nor nearthe place, 
not knew any thing thereof ill afcer the houſe was burnt & 
noxta capt ſequitnar. 3, In the as of Parliament libelliton 
annenrt burning and wilfull fire-raifing, the ſame can only 
be underſtood of burning and raifing of fire on private feuds, 
and fot particular revenge in time of . peace, and is not to 
bz extendir to ſuch deeds done inthe heat and fury of wars, 
ſeeing inter arwa ſilent leges., © 

And as to the aggravation of the defenders hatred againſt 
the Ear! meetly for his loyalty to his Majeſty, itis gratss 
diftum & againſt that preſumption 9#4 unſqinſg, preſumitur 
bon and againſt that loyalty to his Majeſty, that is hoped 
ſhall more and more {ppear in the defender, 
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LeRily the- defender. ought ro be afloyled from the ſaid 
Fay Yd all deeds therein mentionat; Becauſe the ſame 
precede, a& of oblivion ih arino.. 1647, whereby all 
bings chat didfall forth _ intheſe tymultuous times whe- 
ther prejudicial to his Majeltys (honour and fafety) or tothe 
| lawes and praiſes of the Church and Kingdome or to 
the particular intereſts of the ſubje& buried in perpe- 
ruall oblivion as more fully is conteined in the ſaid 

i nog Frere 


3. As tothe third article - annent the beſeiging of dum- 
bration Caſtle and traſporting (army and anmwuiti on 
out thereof, .: 

Itis alledged for. the defender (16) that the aſſaulting 
of the ſaid Caſtle is not relevant to inferre the concluhon 
of the dittay becauſe as is before alledged none can be decla- 
red triators but theſe who hes-contraven'd a ſpecial at made 
under the pain of treaſon. Bur ſo it is that none of the 
. particular a&s of Parliament whereupon the propoſition is 
founded, m-ntions any thing againlt theſe who aſſaults the 
Kings Ca{tle nor does anyot chem infer the pain of treaſon 
therefore. But only the 25 at of Parhawent 6, Fac 6, 
tnticuled ſundry poynts of treaſon by che which a&s they 
only are to be puniſhed as traytors who aſſaults the caſtle 
or places where the Kings perſon.is and that without waraft 
of Eſtates, but it ts neither libelled,nor wasthe Kings perſon 
in the ſaid Caſtle the time of thealledged aſſaults thereof,nor 
did the defender afſaultand lay fiege to the ſame withour 
warrand from the eſtates,but by their exprefle order & com- 


miſſion and the truth is rhe defender himſelfe did not ap- : : 


pear before the ſaid houſe rill the ſaid Sir John Henr:ſon be- 
in2 ſtraitned-with the ſeige ſent for the defender & offered 
'to ſurrender the houſe upon honorable conditions which the 
defender ſuffered him ro make himſelf and-which were ac- 
cordingly kept not without ſome difficulty the inbabicans 
of the rown by reaſon of prejadice done to them , being 
bighly inſencedagaink the ſaid Collonel. . As 
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Ag co that pate of the ſaidarticle apnent the trangpore* 
ing. of the Kings Camon and ammunition none relevat to 
infer the concluſion none of thefacts libelled an concludi 


againſt any-ſuch- fa& the ;faid. crime: of creaſon and the - 
- t:uth is the defender did never .ttanſpart any Carnes Of ans 


munition Out off the ſaid Caltle but ewo. Cannons which the 
duke,of Richmant hericable keeper thereof gifted to the de- 
fender and which he- would never have gitred If they had 
not been bisown , and cor the. Kings '2, The defender 


ought robe afloyled from the'ſaid article & all deeds therin _ 


contained the ſame having alſo proceeded the ſaidact of ob- 
livion in anne; 1641, I | | 


4. And as tothe fourth article of the dittay anenc the 
defenders calling or cauſing to be called a convention of 
the eſtates in a0 1643 entring in league with his 'Majeſties 
enemies impoting exciſe and ſubſidies on the Kingdomes 
raiſing an army entring England therewith fighting for and 
wirh the rebells there, Ic is anſwered thac the whole points 
of this article of the ditty are charged perſonally on che de- 
fender ſo contrary to the notority of the matter of the fat 
known to both Kingdomes and to his Majeflyes commiſſio- 
ners grace and to the whol: Parliament yea to the fifth a& 
of Parl/iamentst644, relating and approving all the acts that 
are made” points - of: this article-, That there needs no 
more bur propond as known to all, and to repeit out of 
the ſaid publick law and ac of Par/:ament what 1s there in 
libelled to evince that they are not the defenders perſonal 
deeds: but the comittees-(comiffioners eftabliſht by his Ma- 


| ſy) convention of eftatesandof the whole Church and 


Kingdom of Scot/and and approven by that Parliament. 
1644.in the ſaid 5.a&. thereof firſt then as it is noture ſo it is: 
clear by that a& that the ſaid convention of Eſtates was 


called not by the defender as it is libelks, but by his Ma- 


jeſty privy - Counſel Commiſſioners for conſerving the arti- 


cles of the Treaty therein mentioned, and Commiſſioners - 


of common burdens all eftabliſht by 'his Majeſties authority 
in ammo 1641, which —_—_— concernipg that _ 
22 E -"- 
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Steig'ch2 hrge Treary,bearing the Kingdbht 80 Srotlnrd 
Their deſire Yor unity in religion;and'contermity tri Church- 
Governmenc, [as'a' ſpeciataicans'for conſerving of /peact 
twixt che ro Kingdomes.?i:In atifwer thereto;'' His Mai 
. 3efty with adviceof both houſes-of Partiamenc in England - 
doth declare his approbation. of their affe&ion in their 
deſire! of having conformity-of Church-Governmenc be- 
tween the: Nations, ' andias: the Parkiament/had: already 
taken to conſiderationithe reformation of Church Govern- 
ment, ſo. they would proceed therein in due time , and 
this .was one of the.main, grounds: whereupon both honſes 
entred the ſaid League.2. Thar the enacting and entring the 
League and Covenant, was an a& of chat convention of 
Eſftares,nor the defenders perſonal a&.3z.ThactheLeazueiand 
Covenant avas'entred i with the: two. houſes of the lon# 
Parliament, and affittance given to them in fighting with 
ar for their army,” or -otherwiſe , which is libelled fighting 
with rebels. .. The point of fa& being thus. cleared in op- 
poſition ro the dictay.-. 2; Ic is Alledged ; that the fir 
two members of this article is" ſubſumed. under none of 
- the a&s of. Parliament libelled orr in the propoficion, there- 
beingto a& of. Parliament libelled againſt meerings,bands 
. or leagues in general,,. or in ſpecial: berwixt the tyyo Nati- 
6ns 'or Eſtates thereof, © 3. As tothe remanent. members; 
of the-article , they. can no wayes. be. relevant” (:with all* 
ſubmiſſion ) except: 1t were qualified; /ehar the two houſes 
of the long Parliament to. whom-the aſſiſtance libelled was 
ojiven, thac they were enemies andtrebels,” bur that the: 
defender .is confident it will not be ſaid, becauſe. by his! 
Majelties a&t of Oblivion 25: April: 1660; ' his Majeſty af-' 
cer his happy refiitution, declares'that. what was a&ed e-* 
ven 2gainſt his Majelty, and bis royal. Father, by his Sub- 
jeRs in Exgland daring theſe times, thereafter ſhall not be- 
called in queſtion at all,ſo much as to the prejudice of their 
reputation, in manner at length. conteined- in that graci- 
ous act, and how loyal the long Parliament was , did ap-' 
. » pear-in that the uſurper durſt never attempr any thing 
- againſt his late Majefties perſon, cill they were broken, as 
F: | al fo 
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ao what loyalty the ſecluded Members of that Parlia- 
ment has. (as became them) ſhewed to his MajzeRy in his-. 
ju and $lorious reftirution , 'is known to all Exrope to their 
eternal' cdrtimendation and renown. No doubt as from 


- conſcience of. their oath-of cuty and allegiance, ſo of the: 


oarh of God whereunto they bound rhemſelves to maintain 
his Majeſties perſon. authority and greatneſs, as well as 
religion in-rthat Covenant, | 4, All the foreſaid deeds 
which- are the members of this 'article, ' viz, The calling 
the forefaid convention of Eſtates as bzing the a&t of the. 
foreſaid . Council and Commiſfioners, the entring 1n the 
League and Covenant; raiſing of the army for 'aſhiting 
che two houſes of Parliament of Er7 /aud, in poſing Ex- 
ciſe,. &'c. as all beinga&ts of che ſaid Gonvention of E-. 
Rates , together with-the ſame Convention of Eſtates are all 
approven by the ſaid 5 a Parl, 16:4, In reſpe&t whereof 
the Defender ought to be afloyled from this whole article » 


. and all the crimes contained therein. ' 5, Not only 1s 
_ the ſaid: calling of the-ſaid convention of Eitates, and the. 


ſaid convention entring in the League and Covenant, 
impoſing of exciſe, raiſing of forces for the Parliament of 
England, and remanent aRs- of the ſaid Convention ap- 
proven by the ſaid 5; a& of Parl, 1644; But by his Ma- 
jeflies Treatyat Bredi,and the act of Oblivion. in the Parl. 
holden at St: Jorſton and Sterlin in. anne 1650 and 1651, 
or either of them, all things done during theſe tumultuous 
times intervening betyyixt the ſaid act of oblivion 1641. 
and his Majeſties: home. coming 16.50. Whether prejudi-. 
cial'to his Majefties honour and authority, or to the Laws. 


| "and libetries of the Church and Kingdom, os to the -par-. 


ricular intereſt of the ſubje& are buried in perpetual obli- 
vion. And by the ſaid Treaty , and a& of ratification of. 
the ſaid Parliament, or, one or other of them che ſaid Par- 
liament 1644. and all” a&s thereof are ratified, and fo 
amongſt the reſt, this which is the 5. a, which approves 
all rhe aRs,thereupon this fourth article of the Dirtay is - 
founded, and therefore the Dzfender ought to be afloyled 
cherefra,. Fe. | | 

As 
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. Asto the fifth article anent the burning of the houſe of * 
HMenſtrie in anno 1645. . The defender is ſo innocent * 
thereof, rhar if it were libellic relevancly , he needed no 
other defence bur a ſimple denyal, but the cruth is, that 
it hath been burnt by ſome of the ſoldiers, commanded 
by General Major Bazlie,for the rime upon the greateſt pro- * 
vocations that could be, two peroches, viz. Mackart and 
Dsller,having been burnt the night before,and ſeverals, both / 
men, women and children cruelly killed by the concurſe of 
theſe that were in that houſe , butitis no way relevantly 
libellic, in ſo far, as it 1s libelled, That the Defender or * 
others under his command burnt it. 2. Becanſe there is 
no 2& of Parliament of all the a&sdibellic upon in the pro- 
- poſition whereupon this can be ſubſumed eſpecially the 
© _. aQts anent the railing of fire, __ which (if'upon any) - 
ic ſeems ir is-particularly founded, there 1s no ſuch odd 
extenſion of thar ſo high: a crime, as to make any guilty 
of it, by commitring of ic by others, who are under their 
command, and this were a very univerſal, terrible concern- _ 
ment, and inthe preſent caſe were moſt dangerous and un- 
juſt char a Commander ſhould be holden to anſwer for allthe 27 
1llegall deeds done by his ſoldiers. 2. Ic is againſt common 
reaſon, the common Lay, by which this therefore is well 
eſtabliſhed, that delifFa proprios tenent authores, & noxa caput 
ſequitur, and therefore tit is not relevant that the defen- - ; 
der burnt it by himſelf or others by his ſpecial dice&ion or | 
particular order for that effect, +" 100 . 
2. Though itwere made relevant in manner foreſaid, | 
yer the ditray is inept as to this Atticle , and the defender 
- ought yet to be afſoyled therefra, becauſe the year of God 
is only libelled, to wit, the year 1645. whereas not only 
' the moneth, asin all criminal libels per L. /ibollorum ff.de 
accuſationibus , and the Doors treating thereupon, - Burt 
the very day ought to be condeſcendir on for the, omiſſion 
of the ; prejudges the defender of his defence, Specially of 
, his alibi , which he might and would propone, if the day 
were condeſeneded on ; that being required, the day ought 
to be condeſcended on , otherwiſe the libelis inept, Nam 
j- 
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Libellus debtt - continere non tautum annum & menſem , (ed 
& diem fs reus.id requiſſerit cum probaturus ſuum alibs Dam. 


hand. cap.3. num. 4. 5. & batiander R:g.6, num, 4. Maran- 
ta in ſpec. del. bel. Obl.3. num. 12. per bark. m L. Ss quis 
res Colum 3. #n fin. .de publ, judic.& jaſon, tn L.Mbitraria 
2. ſet, Si quis cxhiſs ff, de eo quod Crito loco, Bur ſo it 
1s as that if the day were condeſcended on of the ſaid burning, 
che Defender might, and if need were , would offer ro 

rove” that he was that day during all .the time of the 
burning alibi at a codfiderable diltance fra the ſame 


place. | 
3. Abſolviter Becauſe Leivtenant General Bar/zie ar 


that time when the houſe was burnt, had the Command of 
the ſaid forces { adhering alwayes to the former defences 


. againſt the aptitude and relevancy of this part of the dittay, 


& expreſſing the ſame that may be diſcuſt axte owna) In re- 
ſpe& whereof the deſender ought to be aſloilzed ab hoe /ibells 
at leaſt chere can be no proceſs upon that part of the dit- 
ray , as it is now libelled. 4. Albeit the defender had 
burnt, or given dire&ion only ro burn the ſaid houſe, as he 
has nor yer by ſpecial a& and commiſſion of Leiutennen- 
dry granted to him by the Parliament 1644, He was im- 
paivered to perſeiv the Mc.Dozalds,and their adherents,and 
acceſſories with all kind of hoſtiliry, by fire and ſword , 
with a diſpenſation with ſlaughter , Murtilations, raiſings 
of fire, affailing of- houſes, taking of priſoners, and other 


inconvenments whatſoever,that ſhould fall our in the ex-. 


ecution of that Commiſſion in perſuing of them, . as the 


| aid at and commiſſion may at length bear, and which 


commiſſion is ratified by his Majeſty in the Treaty at Bre- 
da, in his ratification of that Seſfion of Parliament 1644, 
among the other Parliaments and Seffions thereof ratified 
by his Majeſty : all after 1441. and preceeding his return 
but ſo it is That the ſaid Mr. Donald wete at that time,at the 
burning of the ſaid , houſe joyned with Meortroiſs and ic 
was ip purſuance of both that the (aid houſe' was: burnt as 


s 
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| is noture (and if need be , The'defender will offer him to 
prove”) and therefore though he had burnt* or given di- 

re&ion for 'the burning hereof he ought ro be aſſoil- 

5 | | | fy 
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| 5. Bya& of Parhament.. 30 at 22. March, 1647.itis- 
Racute and ordained that all his' Majeſtys good ſubjeRs ſhall 
be alcogether freed and liberate in all time coming from 
being any wayes called , convened , purfued ,Aroubled or 
moleſted in judgment civill or criminall' or outwith the 
ſame fot any deed done or to be done by them againſt the 
-perſons,lands or goods of ſuch as have or ſhall be in the re- 
bellicn { by which it is noture, that the ſaid armed op- 
poſitien made by the deceaſed Marqueſs of Montroſe, and 
the ſaid Mc. Donald, and others under his command; 
' to the Eſtates is underſtood) during the time of their 
being in the ſaid rebellion, or have been, or ſhall be 
guilty with the rebels in their wicked courſes , or ef any 
of them , who came under the firſt or ſecond Claſſes of 
delinquents contained in the 5 a& of the fith ſeffion of 
that Parliament holden at St. Andrewsin the moneth of Jay, 

'1646. But ſo itis, the Defender offers* to prove, if need - 
'bz, Thara ſon of the Earl of Srey/ings named Charles 
"or John «Alexander , Who had, or either of them had 
'richt to Menſtre had joyned with Aforrroſe and thoſe un. 
der him, ana ſo came under the ſecond Claſs of the ſaid 
. fifth aQ of the fifth ſeſſion, Parliament 1645, Or at 
leaſt, went or ſent into their ligor, or without compulſion 
entertained them in the ſaid houſe, and therefore the 
' defender ought not to be purſued,even though he had butnt, 
or given diregion to burn the ſaid houſe (as he in no wayes 
did) and being purſued, oughr to be affoiled' from this arti- 
{le like as ir is conjunAim alledged for the defender 
in fortification of the Taid a@,. That the ſame is ratified 
by his Majelties large 'Treaty at Breda, as being one of 
the aQs of that ſeſſion of Parliament 1647.which amongſt 
the other ſefſions of Parliament, and a&ts therecf fince 
| the year 141, and preceding his Majeliies return in a»- 
| Hg 
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#9 1650. are ratified by the ſaid Treaty , as alſo by 
the a& of Ratification at St. Joh»fones or Sterling 
in 4nns 1650; & 1651. - By which ratification ( or 
ratification of his Majeſty by the Treaty aforeſaid ,) 
the ſaid a& of Parliament Zo. In am 1647;comes 
(as a moſt ſolemn remiſſion granted by his Majeſty, 
and whole Eſtates 6f Parliament to the perſons the:e. 
. in contained.) and- ſo like as if every one: of them 
bad got a. patticular . remyſton_ ſo ſolemn: Ic had. 
been an uncontrovertable remiſhon for what were 
- therein-contained , ſo muſt ic now be, being in effe& 
of the ſame' nature and 'vertue , albeit many be in- 
cluded in one, OS | beg! D. 5 


- 6, By the. a& of Oblivion ar St. Foh»ſtores or Ster= 
ling, inthe year 1650, or 1657. all acts of hoſiiliry 
whether berween the King and his Subje&, or be- - 
tween Subje&t and Subje& 7 and what things fell our 
in theſe crimes berwixt che year 1641s. and his: Mas» 
jeſties recurn, wherher prezudicial to his Majefties ho- 
nour and authority , or co the Laws of the King- 
dome, or the particular intereſt of his SubjeRs , are 

; buried in oblivion. . In reſpe& whereof though the de--- 

7 - fender were acceſfory tothe ſaid burning, as he is nor, 

yer he ought ro be afſoiled, | 


 Asto the fixth farticle , anenr the raking of the 
houſe of Towart belonging to the Laird of Lamovt, 
and the houſe' af Ofces belonging to Oſcog, and after 
articlesf capitularion. drawn 6 fubicribed by Ardking 
144,and underhis command others under Truft and at- 
ſurance, matdring a great many of Lamontsand' Of- 
cops friends, As this isno wayestrue { the defender 
being alrogether innocent. thereof) ſo is it no wayes 
relevantly libelled.:.' For 't\, Neither day nor monerh 
of theſe deeds are condeſcended on; 2,” The alter- 
CES E ' Nities 
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CIS 69. 
oo gity by others under his Com nand+ not refevan y 
ro inferre- a crime, far les Treaſon azaink thz defen- ! 
der for:.the rexſon- conrainzd inthe firſt anfvec ro 
che former article, viz. Thar there 'is neithzr a& of 
Parliament lybelled, nor common law ordaininz a min 
be lyable to a pain far leſsthz higheſt of painz,fo: dzed3 
or crimes by thoſe under his commind;, except he 
gave them. ſpecial dire&ion: But every on: is co'ſuf-, 
"fer for his on faulc,as at more length is containzd'in - 
the ſaid anſwer , which is here repeated. 3. Non 
relevat, Theſe fo: whom he is anſwerable for che 
ſame reaſons, becauſe every-on2 is anſwerabl: for 
his own faulc and crimz. 4, Nos relevat, That 0- 
chers whom he might Rop, did ic, b2caule there is 
- neither any a& of Parliament lybelled on, ordaining 
any to be anſwerable for all deeds of thoſe whom he 
might ſtop ( ſpecially, the a& againt Murder under 
Truſt bearing no«ſuch thing ) Nor is there any 
Law not reaſon for the ſame., but del:#a proprios te- 
- went authores , as hath been ſaid, and no wayes grant- 
inz the defender could have ſtopped them, for the 
.  rruth is, he could not » and was not near them when 
b what is hibelled was done , and. albeit indeed ,. it be 
Contr a, officium charitatis z» Not to top any doing a 
miſchief, if one may ſafely do it, yer that it comes 
under the compaſs of Lay to inferre a crime, eſpecially 
Treaſon cannot be athrmed. 5, Taking of the houſe 
£7 of Towart and Eſcog, is not ſublumed upon any of 
the a&tsof Parliament lybelled , there being none -of 
them aneart the taking in of houfes belonging to the 
leiges., and ſo is. not relevant to infer any of the 
crimes contained therein, 6, The alledged killing a 
great many of Lawmonts, and Oſcoges friends after 
che aflurance given by eArdkivglas, is no wayes re- 
tevancly- libelled ra. infer the crime of ſlaughter under 
eruſt, becauſe by the a& of Parliament,. Jac, 6. pa 


Y.IT-. 
_Cap..- 
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nd 


6) 
cap.z1, of ſlaughter under truft,. upon the which iris 
founded, {laughter under truſt is only when the party 
ſain is under the truſt and- aſſurance of the ſlayer ; + 
which is no way here Iybelled , but that the perions 

, who are lybelled ro have been -{lain by the defender, ' 
were under the truſt of another, to wit, Ardking/a,, 
who if he or any other - under the defendets command 
; have dape any thing againſt their own aflurance , they * 
are to anſwer for it, "55x 52116 woe; 
7+ The defender adhering to their defences, and 
craving that they being againſt the relevancy be 
firſt diſcuſt, repeats his former anſwer founded upon 
bis commiſſion of Leiutennendry therein mentioned, - 
for they who are defigned Lawmont and E ſcopes friends, 
were the 1ac Denalds, 'or their Adherents and Ac» ' © " 
ceſlories ( as is noture , and the defender if need 
ſhall be, offers to prove it ) whom by the foreſaid 
Commiſſion he had power to proſecute with fire and 
ſword , with diſpenſation. of {laughter , and raifings of 
fire in manner at length contained in the Cenmition, 
which amongſt the other a&ts of Parl. 1644, is ratified 
by his Majeſty in his Treaty at Breda, as 1s alledged 
in the ſaid anſwer- which 1s holden herein repeated, . 
_ and therefore the defender ought to be affoiled from - Fa 
this article, and truly what cruelty wasexerciſed, was . 
\by the Lord of Lawmont himſelf againſt the Heretors 
and other inhabitants in the Shrievdome of Argy/j, for 
the which. upon a ſupplication given into the Kings 
Majeſty and Committee of Eſtates at Sterling in Au NE 
ouſt 1651, He was impriſoned within the Caſtle 
Sterling, ill after tryal Juſtice ſhould have been doſe 
-- upon him , but. was releaſed by the Eng/zþ when 
they took the Caſtle with the other priſoners, however. 
the defender is confident, as it is known, ſo he. ſhall 
make it appear , if need be in the other proceſs where- 


' -. unto this relates , and wherein it will be mbe pertinent; 
- E 2 _ | and | 
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and yer the day and: time of the commitring of. the 
deeds menrioned in this article being condeſcended on 
as irqughtro be when: required bythe defender,that ' he 
pone -his-.al1b; , he offersto prove if need be, 
That he was 4/163 the time of the committing of the 
ſaid deeds, at a very great diftance, to wit, in Englas/, 
* like as his Majeſty by his Treaty ar Bred , hath 
_ racified: and approved the afts of Parhament,and kis 
_ Majeſty, and Eſtates of Parliament, | hath ratified the , 
” ſaid Treaty, and paſtan a&t of Oblivion of all former 
deeds done by the SubjeRs, which ſecures and'indemni- 
fies them for any former atings,in teſpe&t whereof he - 
ought ro be aſſoiled. 82. 
As to che ſeventtratticle made up of ſeveral members 
 vwrparts, as I, anent the inen alledged murthered ac 
Lock head and Dinnaverne, 2, Anent the aggravation 
!  addedthereto, Anenr an old man begging his ſons life 
anddenyed him.  -3. Anent the ſending 200, men from 
1lla to farve in Jura, 4. Anent the taking of the 
perſon of Col. K:t:h, our of a ſhip in Leith Rode " 
wherein ir is libelled,that he had been broughe by order + 
of Parlament, | 
h It is alledged againſt the ſeventh - arcicle , That r. 
x ' The firſt part thereof (anent the men alledged mur- 
| C thered at- Lockhead and Dinmnavertie ) is no wayes re- 
levant, nor only in reſpe& that the particular moneth 
 anddayes whereupon theſame: ſhould have been done , 
are not condeſcended- upon, but alſo.in _p_ there 
ts not one particular perſon by name and. ſurname 
whereby he might be Known 'condeſcended upon , a- 
cainſt” whom the deeds libelied ſhould have been com- ' 
mired, wichout the which this part of the article can- . 
; nor be ſuſtained as relevant, it being contrary to all 
Law andprattife, that murther inthe. general withoue 
_ nameine the perſons murdered ſhould be ſuſtained as 
ielevant Diredy againltatiy. - 2. The ſlaughter alledge* 
| ES | ESL comq ' 
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not relevantlie ſubſumed upon the aRs of Parliament 
lybelled, in ſo far, as there is no aſſurance lybelled ro. 
have bzen given to them, to bring it under the a& of 
. murder under truſt,and there is no other a@ lybelled un- 
der which it can fall, 3. It is alledged, That the 
$ defender cannot be charged with any of the dzeds ly- 
| belledin the ſaid firft part of the article (though they 
were true and relevantly 1ybelled, as they are not.) be-. 
cauſe the expedition made againſt the rebels in Kiztyre 
in-the year Lbelled , was by .Dawvid L:ſl:y, and theſe 
under his command, again{t fuch , who contrary to. 
his Majefiies order ſent to them at that time , cotm- 
manding chem to lay downe -armes , and contrary 
to their own engagements, not to- joyn with A/;- 
ſter , Mac- Donald dd notwithitanding continue in 
armes and rebelliouſly ( as was chen declared by 
th2 Eſtates of Patliament) refilled David Leſlie in . 
the execution of his ſaid Commiſſion againſt them , 
who therefore: after defeating of them in the field , 
took them' out of the ſaid houſes of Lockheal” and 
Dunnavertie without any capitulation, and diſpoſed of 
them as the Counſel of Warre then preſent wich 
him thoughc fit which! is noture, and the defen- 
der offers to prove, if need be) for which, ando-- 
ther his ſervices, the ſaid David Leſly got the Par- 
liaments approbation in anno 1648. as the ſaid ap- 
probation and exoneration bears, which will clearly 
prove any thing thar is herein alledged , and there- 
fore the defender, nor any in his company at that 
time cannot be charged with any deeds lybelled ' 
in the firſt part of this article, but ought -te be aſ- * 
ſoiled rherefra, 4. The. defender repeats his third - 
_ defence - made to the fifth article founded upon his 
. Commiſſion of Leivtennendry, the perſons _ 
ro "YR 


<ommitted upon' theſe in the houſe of Lockhead, is 
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e&in this article againſt whom the deeds are lybelled,to ” 
have bzen commicced, having been, the Mac, Donalds 
or the Adherents and Acceſſories - which is- noture, 
( and the defender offers to prove, if need be') ro 
proſecute whom he had the Commiſſion containing 
diſpenſation , and which was ratified in manner men-: 
tioned in- the ſaid anſiver, like as he repeats the 4 & 5. 


anſwer made to the ſaid article, in reſpet whereof he 
ouzhr tobe aſloilied therefra, 


"i —— 


It is alledged againſt the 2,3 and 4 members of this 7 at- 
ricle , that they are no wayes ſubſumed , nor cannot 
be ſubſumed under any of the as of Parliament ly- 
| befled, and therefore the dittay herein is inept , and 
the defender ought to bs afloiled therefra, (and yer 
in point of fa& they are but meer Calumnies ) As tothe 
ſecond part ( anent the ſaid old man and his ſon ) it is 
no wayes releyant, not condeſcending on the per- 
ſons names, and therefore canteceive no other anſyyer, 
but that ic is a meer fition to make the defender more 
odious, who ingenuouſly profeſſes, that he never heard  Z 
of ſuch a thing, till he ſawir in the libel. The third 
part of this article hath no better ground than the + 
ſecond, and the defender deſires, that for clearing 
his innocency of the fa& lybelled therein (anenr the 
ſending of two hundred men from 7/a to flarve in 
7«ra) that the Gentlemen in the ſaid Iſlles may be 
I examined upon the truth of the matter. It is alledged 


that the fourth Part of this article , atent_ ("i/XK;r- 
'#ch, ; | | 


F-. Is of the ſame natore with the former two; - 

' and therefore the ſimple relation of the truth is ſuf-- 
ficient to refute the falſhood thereof, which is ſhort- 
ly this,v:z.That Coil Kictoch was not brought to Leith 
either by order of the Commicte of Eftztes or Parli- 
ament , but being taken- priſoner in 7/4 by the forces 
under the command of David Leſly, and delivered 
10 the defender, the defender put him aboard in Cap- 
rain Browns ſhip who undertook to deliver him ar 
Dunſtafinage, . Bur Caprain Brown finding the op- 
portunity of a fair wind to. Leith , to which he in- 

| tended,and not willing to loſe the ſame, did nor go 'to 
Dunſtaſfnag, bur came ireight ro Letth Road, and 
immediately gave the defender notice, that he had his 
priſoner aboard,whom therefore the defender receive 
from him, and ſent him to D#»/?affnage: and the defen- 

| der deſires that Captain Brown v\ ho lives at Weymes, 
may be examined upon the truth of this matrer , by 
whom he offers ro prove this, if need were. . | 
And whereas it is libelled that ("9:1 K:rtoch 'was 
hanged it is true, bur it is alſo true that he was condemn- 
ed to die in a juſtice or Lieftenant court judicially whiclr 

& is norure. And the defender offers to prove, if 

* need hall be, ſo rhat this can be a ground of na crime 

nor ditty what ſomever, but however the defender oughe 

to be oiled therefra. = 


o 


#8, Totheficſt member ofthe eighth article beating 
that \ notwithſtanding the manifold' a&ts of dignity 
favour and honour conferred upon. him by his then dread 
Soveralzn, his Majeſty being redaQed co greater ſtraits by , 

that army of Settarres, and havinz caſt himſelf over in 
the hands of the army of his Scors ſubjects for ſhelter 
and preſeryation _ of his royall- perſon., Neverthelefle 
' the ſaid Marquers being chiet- rinz-leader, of = fa- 
EE | | lus. 
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? (49) 
RAious party who then. ſvayed the eſtate of aMfaires both - 
in A and army did (o contrive and complor; and 
by his influence.: ſo prevail , thar after all faire 
offers made by his Majeſty and his defire ro have come 
and lived in Scor/and till all differences in both King- 
doms had been ſerled, an a& of Par/;ament was made for 
abandoning his Majel}y to the mercy of his inveterate 
enemies,the ſaid army of Seftaries. PT. | 


'* Tt is anſivered that as he muſt continually acknoyws 
ledge the late King and his preſent Majeſties as of 
favour', honour and cruſt : ſo muſt he Rilſ-deny 

- (as he ſafly may in the preſence of God who is the ſear- 
cher of all hearts ) and of all men, thar he never in- 
re:tained any diſ-loyall thought or contrived any trea- 

_ ſonable plot or machination againſt the ſacred perſons, 
dignity or authority of his late ſoveraign or of his pre- 

ſent moſt ſacred Majeſty , and therefore with a clear 
conſcience may anſwer rhis' dittay. NN 
1. That the ſame is not ſpecial nor clear, bur ve- 
. Iy obſcure and general , how and in what manner 
be was chief Ringleader of any faftious partie. . 
2. Who that faQtious Partie were ,. nor , 
3. By what deeds, and how: he ſwayed the thre of 
affairs: Nor , 5 = | Tr 
4. Theſe means by which and upon whom-he pro« 
cured his influence to- prevail. ©  _. 

- 5. Thealledged offers, made -by his. Majeſty are nor 
 expreſt, And therefore the. ſaid articles are altoge- 
ther general 3nd. inepr, _ _ NE 

” 2. The a&. of Pajliament which the defender js. 
alledged to have procured to have been made, is nor. 
produced , no indicat by number. or Rubrick , nor does 
the Defender know any a& of the tenour and tice ly- 
belled, Grad | | 25 
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C41) 
' conceives; that it js OY 
' on; i rhe of : 
_ to-impugn, the at-. 
'of the: P -', to term the mem- 
hacer wi efpeciatiy- wicking anos (which being car- 
mrs gry. neg? as the deed of the whole ; and © 
'ſach an a, as is mentioned in the Libel: (where 


Sl - +> ocmrmags or very few of Conmngey judgement) 4 


4 29+ nh a hc member of the aid eight Atti- 
die, anenythe pretended a&Sof Paxliament; asislibelled, fot 
abandoning and leaving his Majeſtic ro -_ EM fake and 
a—_— — armor 7 ke Rm, 
the 'of Parliament (as clearly nk)! 
fumed on under none of the As of 'Parſiament Asg W_ 
For'if the tenth A. of Parliainent,' 1647. be 

and- meaned, as the A&libetled* (that being an A&of. og | 
lament) the Defender hambly alledges,” That an A of an 
lawful Parliemenit, ſhould be made a crime 


4 ' of acceſſion, whereunto a Member of Parliament ſhall be 


gong eſpecially for ſo # crime as Treaſon) is with- 
| (chant er BID 'and” is hoped, ex (wtverk 
ble rliament will no ways ſuſtain ir ; and'rherefore, that: 
he needs fay no-more now in confirmation hereof. 


& 
' --14+ Likewiſe, allthatis in char AR; and rebRancethets. 
_ of, being ard of Parliametir there HUN 5 gy 
CONCUrrence is Majeftics going ro Heweb3-houſe, or 
ſome other of fie the delice ork oP His Ma, z and aces: | 
preſly, to ſarisfic the delire o NEE himſelf 
and of His two- Houſes of Parliament, i dl: : And 


_— —— 
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RQious party who then ſvayed the eſtate of zfaires both 
in councell and army did io contrive and complor, and 
by” his influence. ſo prevail , that after all faire 
oifers made by his Majeſty and his defire ro have come 
and lived in Scotland till all differences in both King- 
doms had been ſerled, an a& of Par/;ament was made for 
abandoning his Majeſ}y tothe mercy of his inveterate 
enemies,the ſaid army of Seftaries, | 


Ic is anſivered that as he muſt continually acknoys 
ledge the late King afid his preſent. Majeſties aQts of 
favour , honour and cruſt : ſo muſt he (till' deny 
(as he ſafly may in the preſence of God who 1s the ſear- 
cher of all hearts ) and ofall men, that he never in- 
re: tained any diſ-loyall thought or contrived any trea- 
ſonable plot or machination againſt the ſacred perſons, 
diznity or authority of his late ſoveraign or of his pre- 
conſcience may anſwer rhis dittay, | 

1. That the ſame is not ſpecial nor clear, bur 've- 
ry obſcure and general , how and-in. what manner 
- he was chief Ringleader of any fa&tious partie. 

2: Who that fa&tious Partie were , nor 

3. By what deeds, an1 ho'v he ſwayed the ſtate of 
affairs: Nor, | 


ſenr moſt ſacred Majeſty , and therefore with a clear - 


4. Theſe means by which\and upon whom he proe 


cured his influence to prevail, 

.. 5. Thealledged offers, made by hi; Majeſty are nor. 
| eExpreſt. And therefore the ſaid articles are altoge- 
ther veneral and inepr, ' | 


\ 2. The a& vof- Pajliament which the defender is_ 


alledzed to have procured to have been made, is not 
produced, no indicatby number or Rubrick , nor does 
the Defender know any ac of the tenour ant title Iy- 
belled, © 4 Dm 
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And the: Defender in humility conceives, that itis not © 


confiſtent with the a libelled ' on, in the oppolition 
of the Dictay ., —_—_ perſons to impugn. the an- 
thority of the Eſtates of Parliament , to term the mem- 
bers thereof, efpecially in 'making an aRt (which being car- 


' ried by plurality of voices, as the deed of the whole ; and 
. ſpecially ſuch an aR, as is mentioned in the Libel (where 


therewere none,. or very few of a contrary judgement) F 
faRions party+ & | 


13- The cauſe of the firſt member of the ſaid eight Arti- 
cle, anent-the pretended a&of Parliament, asislibelled, for 


abandoning and leaving his Majeſtie to the diſpoſal and - 


mercy of his enemies,the SeQarian Army, does debond from 


the ARs of Parliament (as clearly appears) and can be ſub- 


fumed on under none of the ARs of Parliament libelled : 
For if the tenth AR of Parliament, 1647. be underſtood 
and meaned, as the A& libelled (that being an AR of Par- 
liament) the Defender hambly alledges, That an AR of an 
acknowledged lawful Parliament, ſhould be made a crime 
of acceſſion, whereunto a Member of ParliamentNhall be 
indicted (eſpecially for ſo high a crime as Treaſon ) is with- 
out ground of Law or praQice, and is hoped, the honora- 
ble Parliament will no ways ſuſtain it ; and therefore, that 
he needs fay no more now in confirmation hereof. 


14: Likewiſe, all that is in that AR; and ſubſlancechers- 
of, 'being the Eſtates. of Parliament there declaring their 


concurrence for His Majefties going ro Hemeby-houſe, or. 


ſome other of his Houſes in and about Lender; and that 'ex- 
preſly, to ſatisfie the defire both of His Majeſtie himſelf, 
and of His two Houſes of Parliament in Englard : And 
there to remain (not under. the power of SeQaries) but 


with ſuch attendance abont him, as both Honſes ſhould 


think fie co appoint, with reſpe& alſo had to the ſafety and 
preſervation of his Royal Perſon. And the Eſtates therein 
do-aifo geclare againſt all harm and prejudice, violence or 

F injury 


(42) 
injury to be done 'to the ſame (as indeed: it was- horrid to 
think that any onearth ſhould have done) or prejudice to- 
His Majeſties- Poſterity ; But thereafter it is clear from the 
fourth and ſeventh Acts of the Parliamene,; 1648. that the ' 
SeQtarian Army diſobeyed, and threatned the Houſes of 
Parliament; impriſoned and baniſhed faichful Members, and 
by a ſudden ſurprizing, violently ſeized upon the Perſon of 
the Kings Majeftie, carried Him from His Houſe at Homeby, 
againſt His own will, and declared Reſolutions of both King- 
doms, and kept him under their guards,till at length, by their 
Power and Prevalency , He was Committed, and kept eloſe 
- Priſoner at the Iſle of 1/ight, this being the true caſe out of 
the expreſs words ef the As before cited. | | 
As to that Declaration', AR. 16. Parl. 1647, The De- 
/ Fender alledges, 1. The AQ bearFexprgſs, Thatit was to ſa- 

tisfic His M:jeſties own deſire. 2+ T-bat it is homologat and 
approven by the Parliament, 1648. in ſo far, as by their 
fourch AR, intitulate,, 4Azent their Reſolutions concerning the 
breaches of Covenant and T reaties betwixt the Kingdom of Scot- 
Jand and England, and demands for reparation thereof; 
findes che violent feiſing on his Sacred Majelties Perſon, - 
and taking Him away from Heweby-houſe (as appears by 
AR 7.) by that Army, againſt the reſolutions of both King- 
doms,.a breach : And amongſt the Reparations, they de- 
| ire expreſly, that conform to the former deſires of this 
Kingdom, the Kings Majettie may come with Honour, Free- 
dom andSafety to ſome of his Houſes in or near. Lo»dex,that 
the Parliaments of both Kingdoms may make applications 
tohim. And intheir ſcventh AR, intituled,, A Declaration 
of the Parliament of Scotland, to all His Majeſties good Sub- 
gets of this Kingdom, concerning their reſolutions fo" Religs- 
on, King and Kingdom, &c.. After they declare, That vio- 
lent ſeizing on His Majeſties Perſon, _ 


| carrying Him away 
| by that Army, againſt the reſolutions. of both Kingdoms, 


jo be a breach : And they declare, they intend to ſend to the 
two Houſes of che Parliament of Englavd, the Deſires fol. 


lowing ; which they call, Neceſſary and ju/k Drfres for-Re- 


ligion, 


a» 
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whereof thisis one, That conform to the former defires of this 
Kingdew, The Kings Majeſtic may come with Honor, Free- 
dem and Safety to ſome of His Houſes in or near London ; aid 
declares,-chat thereafter they will endeavour it ; and BR 8- 
in their deſires to both Houſes Parliament in England, the 
- ſame deſire is repeated, Conform to the former deſire: of this 
Kingdew. By all which it is clear, That the ſeizing upon 


His Sacred Majeſties Perſon, was the violent deed of that 


wicked -Army, done with a violent ſurpriſal, againſt che 
declared reſolutions of both Kingdoms. And that His Ma- 
jeſties coming to ſome of His Houſes in or about Lowdony 
where both Kingdoms might make application to Him, 
conform to His Kingdoms defire (which is chat wherein the 
the Eſtates declares their concurrence with His Majeſtie, and 
both Houſes of Parliament in Exgland; defire-in the ſaid 
tenth AR) is approven asa juſt and neceſſary deſire for His 
. Majeſtie, and accordingly enacted among that Parliament, 
1643.their deſires to the ſaid Houſes, and declare it ſhould be 
endeavoured, if refuſed, ſo highly isic approven by the ſaid 
Parliament. In reſpe& whereof, ſpecially of the fianding 
ARs of Parliament, 1648. the Defender humbly craves, 
That albeic the Article was relievantly , diſtin&ly , and 
clearly libelled and ſubſamed on ſome of the ARts of Par- 
fiament inthe Propoſition condeſcended on (as he humbly 


conceives is not) yet he onght to beaſſolized there- 


from, ; 


And for further clearing what was the ground and oc- 


caſion of that AR, and thereaſons inducing the Defender 
' andthe Parliament at that time to go along therein, and 
how little ground there is for challenging him thereon, it 
would be conſidered, That when the late King camets the 


Army. before Newcaſtle , the Defender was in Ireland, by 


Commiſſion from the Parliament, 1546. and that His Ma- 
jefties Declarations anent the grounds of His refolution in 
coming to the Scots, was ſent both to the Committee of 
Eſtates in Scoo/and, and to -_ Parliament of England { 

: 2 _ that 


«a 


9 
that 'rhe farce being peimred befare the Defeoder came, te 
Newcaſtle ben nee coyatho gents 
of his coming, nor what was contained in Hig: 


viz. His gracious Reſolution co:comply wich His: Parlia- * 


ments in boch. Nations, and; thoſe ;enzruted by zhem.in 
every thing, for ſetling of cruth and peace ; and chat he 
would totally commit himſelf co their. counſels: and ad- 
| viſes. Upon which terms, þoth the Commiteee of Srotlang, 
and OFcersof the, Army, declared co His Majeftie,. ang to 
the Parliament of Angland, that they received bim: And 
all this before'the. Defender came from [reland to NiweaftHe :; 
from whence. His Majeſtie ſent bim with Jaſtrutions 40:the 


 Commiſljoners at London (of which Commiſſioners the De- - 


fender was one alle ) to haſten the Propoſitions; and pri- 
vately commanded the Defender; - totake the advice of the 
Duke of Richmerd, and Marqueis of Hertford, ancnt what 
might concern His Majeſtic ; and particularly, if it was fig, 
that the Scots Army ſhonld declare for His Majeſtie; whoſe 


judgement and opinion Was (which tb conjurgd kim £0 tell [ 
* his Majcſtie) that ſuch a courſe was the. onely way at pre- - 


ſencto ruine: his Majeftie, for-that he bimſelf kgew, That 
neither the Nobility.or Gentry of Englavg, who aitcnded 
him at Oxferd; wiſhed bin to prevyail:over bis Parliament 
by.che ſword.; and much leſs, would:they ipdure.che Scots 
Army to doit, andrhat it:would makeall Zrz/end as one 
man. againſt bim < And that it was their earneſt requeſt to 
His Majeſtie, by any means to give way to the Propofiti- 
ans. Which olvicehnnce docks faithfully cold-to His: Ma- 
jetieat Newaeſt le, andmany othershere, aud to our gra- 
cious Soveraign who now:is, when he was.in Scorlund; but 
2lfo being inche Tower, þeintreated the Lieucenant there- 
-of co propoſe for- him, that the Marqueſs of. Herford who 
' was then alive, might be examined in chis watcer 5 which 
- was Put off from time tO-time, Hecapſe of His Majeſties.great 
affairs. And-asit is moſt certain, that 8s neicher Indepen- 
dent nor Scary was-.able- to. carry -one votre inthe Houſe 
a; thac. time, fo ic is: aotior » that chey who tendeed His 


Majeſtic - 


o 
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dicbanding the Seco 
s ſaying in Exg/aod,rwhereig' the 136 
- fendor' Ponte kromlee oft Fa 'of 
Lauderilale, Loudon, Sir Ebarls Erihin,' and the reſt of the 
' Commillioners then there 5 ant ievis-of erath which all 
know, -ehar -lictle fearg-ſuſpicionand jeatowfie there was 
- of what-fllowed;>! Thar the greattfear of His Majeſties 
friends in both Kingdoms was,: Phatif:he fined on'ftis Sub- 
jets in Scotland, all England wonld be againſt him, and 
: probably cait off His :Covernment and Intereſt forever : 
' So: that' under what repreſentation \foever" the) matter may 
now appear. (becauſeof the.(ad fequels)'pee'eo them who 
- nowthe natcee ias it wes: there: (tare, whit \Declivations - 
and Aﬀarancesthere werefrom the Parliament of Bopfand, 
andhow lictle fear of the prevalency of Sedzries, ie did ap- 
"Pear £0 be an at (if nat of necellicy_) -at:leat an a& very 
expedienatand convement« for. the time , otherivays mar 
who did affeat theyetd would never. have condeſcended; 
and -con{equently: thedetendors concurring therein, upon 
fach: probable! groniidds can be no. ſuch crime as\ is libet- 
Jed zo more itt releivant to.anfwer the conclutzon of the 


Meray': | *4 3% bk T8 © 'F he ' 

To the ſecond member of this Articie,bearing,thatunder 
-prerext for facixfa@diantor the 'arrearsof the Army he wen: . 
to- Zn, and there treafanably gave up, at zcalt conde.. 
Fcendeditoithe \upgiving of bis dread Soye and Ma_ 
ter 5 agbginginiyowred fa ta-daby the Kingdam of Scat 
lords ©:0951802 16 yas 1Þ Shen ini rofgoo ,notlghs ©; 

leis artfveredr; Eofs: ' 118 Nc6-relevvant; becauſe - 
neither banner Ingen 9+ London, noo: of js being 
theve, theepertons' towhom he candeſcended ito give up, 
-2EAd0Þaioularly arentionedand ſer. dawn= 
-. By*widcls generalty keid prochndeyl from every defipies 
{ -viewmilghe ariſe ebb tþ che Nay were-cltar, aagditss 
2 ptintipte inGomman Law and. of conttaut praitice, That 
13 ofh vayanduas in eriniizs ſed debet cerruns & ſheciatitn dich, 
torthat hotus Souerit arr fantt ir. is generaltbuce” | - - 
* ; 2, Oo 


F 


8 
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' my world conexr or net ; and what can from thence be mfer- 
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2, No ways acknowledging the relievancy ofthe.ſabſam 


tion herein,upon any of the Ag ofthe Propolitignz. till the 


Aſaniebeclearly condeſcended on,and craving the famemay-be 
. firſt, done, Oppones the Att of Parliament, and the truth is 


while-the Detendor wasat Londen there was nothing ſpoken 


.at all by him of leaving his Majeſty in England except what. 


he was expreſly commandedby his Majeſty to ſpeak to Rich- 


mond and Hertford as aforeſaid. 


To the third Member ofthe eighth Article,bearing, That 
in.4 joynt Committee of bath Kingdoms , where the Og 
them 


queſtioned whether the Scots. Army would concur with 


in their ſaid Treaſon and Treachery; the Defender after many 
arguments uſed in their favour, earneſtly requeſted them to have 


Patience for a little time, and that it would appear bow far they 


antended to concur : Andthat within few days — there 


Was a Detlaration and Vindication emitted in name of tbe ſaid 


Army, bolding forth Thatin caſe bis Majeſty did not condeſceud 


30 all the deſires of both Kingdoms, whick-were no left then di= 


veſting bimſelf of «ll Regal Power, Civil , Eccleſiaſtical and 
Military, they wonld deliver him up, which immediately wp- 
#1 the receit of Two hundred thouſand pounds the Defender and 


. #hey did, 


It is Anſwered, That adhering to the former defences 
anent the ſubſumprion, and repeating it here, This mem- 
ber although it were rightly ſibſumed (as it is not) is 


. moſt irreleivant and general in time, place, -perfon and 


ſpeeches, mention being made of many arguments , and 
never one produced, and of aQueſtion and Anfwer, out of 
which (even as libelled) Treaſon cannot be inferred, vis. 
That the Defender requeſted them to bave patience a while, and 
#t would appear how for the _ 099i concar 5. but with 
in few-deys after the eArmy declared tbemſelves in manner 4s 
- + zid. Secingtheſealledged words yr 


they are indefime and general, ſo themoſt chey could infer - 


is, That. in « fhort tine it would appear whether the Ar- 


ed, 


> 


8 


don” as it ee ae 


"— & 
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6d, 35'e0 any thing the Arty did; if - chey have outſhor | 
their Povang. it > airy | 4 him, with the ſpeaking of 


che 


geſted of that kind. And latilly. 


theſe words, a future contingent wherein the Defendor 
no cauſualty, ſo chey muſt anſwer for chemſelyes, and nor 
Defendor. . | £ 
 Anifor ouFht he knows there was never any ſuch Decla-' 
ration emitted, ntither ſhould chere be any captions uſe 
made of words, if there had been any ſuch words ſpoken, ., 
as there was never, eſpecially to infer his Treaſon, for that - 
Lubricum lingug, 18 oftner a frailty then a fault ; and that 
by all Doors of both Laws it isconſtantly held that verbs 
debent intelligi ne ſonent in delium. And that- in dubio they: 
{hould be interpreted #proferenti. And therefore no ways 
acknowlgding tze words and dzeds livelled, except in (o far 
as concerns the Nefendar his vote tothe Dechration, and 
as the circumſtance libelled, Taat the:delivery of bis Majeſty 
wA immediately after the payment of 200000 |.it is clear that 
there. was.no-reſpett to that money in what was done there- 
in, by the A of 7: Parl.1648.wherein the Eſtates there de- 
clare , ' That myney was never the cauſe nor motive of any of our 
undertakings andreſolutions, whatever enemies bad falſly ſug- 
adhering tohis former de- - 
fences Oppones to this whole Article the Treaty at Breda, 
and the Ads of Parliament of Oblivion and Ratitica- - 
tone 


_ As tothe-Ninth Article, ad whole firſt member -there- - 
of, bearing, That the Defender oppoſed the proceedings of Par- - 
liament, 1648 by arguing, viting, and after tbe reſolutions of 
Frag were. paft in an Al, in proteſting-- againſt the 
ame. Hs $64 by 

Ic is alledged for the Defendor, 1. Tr is not icondeſcen-\ 
ded under which of The: Aﬀts of Parliament hibelted onin 
tte propotition, this Articleis ſubſumed 4 andtherefore - 


| the libel. as to that member of the Article, for arguing: 


voting and proteliing , is inept, and che- Defendot* hartr- 
juſt Feaſon in ſuch. an. incertitudeto-denyit tHatcar be re- _ 
E: PR”, leivantly 


L: 


[ 
% 


ment. pho 4 oheM bye AAU I apern 
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1 ;4.. Arguing and voting is no ways releivant to infer the ||. 
concluton of the Dittay, becauſe by: Divine taw,; Law of |: 
Nations, Statutes and pradtices of this Kingdom, [av deliBe& © 

rgnda , a Member. of Parliamett or otter \Councet' ſhonld 
give advice or. ſuffrage according to:this perſwahion of the 
good or ill of the ſubjet debated on, and under confidera- 
Lion, wherein if his reaſon cannot bring him up, nor his 
Fant CRT admithim the.length of others m ſel publicie 


. Counſels;; he ought to have charity for the one and excuſe |: 


for the ' other.1 | | : 
| Likeas by the 5. A&Parl.z. K. Charls the Firſt, Itisex- - 
preſly ſtatute That every memtber of Parliament ſonll faith- 


| fullyand freely ſpecks, anſwer and eapriſt: themſelves uhon el 


every, thing which'is ia ded ins fo far as they think itt 
thejr canſe;ence may ans Fg: the" #/ory of God, the peace of 
the Churgh and State, and employ" their beſt endeavours to pro- 


. move the ſame. Under which oath (read in the audience of 


the late Kings. and by him. approven in- the Parliament 
1641.) the . asa Peer of that Parliament in anno 
1648. was ſolemnly tied to the Diftates of his Reaſon and . } 
reſcripts of his Conſcience, andcannot be calſed in que- | 
tion as a member, having freedom therein: and conform 
thereto, is the oath of this preſent Parliament, bearing that | 
every member ſhall faithfully and freely according ro 
their belt judgement give their advice and vote.in' Parkia- 
ment. _ FMS 


- , | x \ + 

To theſecond part of the firſt member of the'ſaid' Arti- 
cleanent the Defendor bis proteſting and diſſenting from the 

ſaid Aﬀ,x648... 1 oo ooo ONS 
It is alledged for the Defendor'; The Proteſtation nor 
produced a5 it ought to be, whereby it will -appear that 
it any was, the ſame was before the At *of 'Partiamene paſt, 
4nd thar they dig anly proteſt and catertherr diffent agauaſt 
proceeding ta the determination. of tho (queſtion then 


in 


paſt 


MARES CAL 
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in hand whick evinces the ſame to have been before the AA 
was niade. - Like as the Defender offers himſelf to prove by ' 
the Members of Parliament” then preſent , That being * 
asked if _ would renew the Proteſtation- after the 
Att, they ſhunned to do the ſame, the A being now 


2 Abſolvitor ( Though the ſame were Produced) be- 
cauſe itis offered to be proven, That the fame was ratified 


' In the fourth AC Parl.2. Sel. 2. Cha. 2. which was appro- 


ver-at the Treaty at Bredz , and confirmed- at Perch and 
Sterling, as is faid. But for the honorable Partiament, their: 
more fuſl clearing anent the Defenders carriage in the ſaid 
particular , It is offeredto be proven, if need be is, That 
the Defender ( before the Commiſiioners return from. the 
ſaid Ile of Wight, in the faid year) when he heard that His 
Majeſtic had. fatistied his peoples delires concerning Reli- 
ton, in preſence of divers perſons of honour, he expreſt 
hiaaſelf paſſionately earneſt to. engage for his Majeſties free- 
dota. Likeas zhe: only difference of the opinion anent the 
Engagement was in the manner the-grounds of theſe that 
were diſſatisfied, being as they are expreſt in the ſaid Pro- 
teſtation, viz. That the Parliament ſhould not- proceed till the 
Commiſſion of the ( burch- were conſulted and aiding alſo 
( which isnot therein expreſt ) t:/! advertiſement and three. 
months warning were given, eonform to the large Treaty ; wuntif 
#{l means of peace bad been firſt eſſayed, and while firſt the law- 
fnlneft and neceſaty of that war ſhould be fonndby the Parlia- 
ment , conform tothe 7. Aﬀ thereof. And it is humbly 
conceived that many in this preſent Parliament do remem- . 


' ber how unanimous all were that His Majeſty ſhould be 


brought aut of the hands of the SeQaries, to ſome of His 
Houſes in or about London, And all they differed in was, 
That the Church ſhould be conſulted anent the ſecuring of 


Religion, all means of peaceſhould jrit 'been effayed, and 


warning given in manner aforeſaid, conform to the large 
Treaty, the breach whereof was made one of the grounds 
of that Declaration, At 7... _ it cannot be refuted but 

Þ | _ that 


 ——— — —_— —— —  — —  —_—_—— — - —— ——— 


that at ſeveral mectiags the diſſenters debated the dange» 
roulſneſs, of of that We Cealpecially if the Axwy ſhould be 
gefeated) from the (ad conſequences that might thereupan 
enfue to King, Kingdom and Religion, as immediately, 
thereaſter fell our. . Whereas had the Nation been intire 
2nd wholein their power and force that Army of Seftaries 
ws probability would not have dared to have attempted 
thole matters which afterwards they did; fo thatthe caſe 
being truly ſtated there will appear no malice againſt his 
Majetties Perſon, Authority, and Reſtitution thereof, but 
att unclearne(k to enter into a War of fich danger and ha- 
zard , and the reſpet they had to the (ecurity of Rali- 
gion { as all then profeſied ) according to the Gove- 
max, GT | 


Fo the ſecond member of the Ninth Article, whereby it 
is alleadged , That in eomtempt of the authority of that Parlia= 

ment,” and againfi the prefervation of bir Mayefties perſon and 
Authority; that the Defender convocated an: Army of rebelli «« 
Sabje&s, andtbereweth committed divercand ſundry ontrages, 
flanghters and yaſtations upon the perſons and eſtates of his Mge 
jefties Subjebis, imvaded ("ities aud: Caftles, feiſcd wp2 Mafs- 

zcens, Arms and Ammunition, andeatledin an_Army of $«g- 

ries to bis affiltance. © ' | 


- br is anſwered, », Thatthe Game is not relievantly ſub- 


ſumed upon any att of the propoſition; at leaſt rill the Ad- 


vocate condeſcend upon which A thereof the fare is 
founded , the defendor is not bound to make anſwer. 

Secondly, The Defendor demes that he did convocate 
theſe Forees, o1 gave counſel} or command therefore ; and 
238 to his being with them. he-muſt be afſolied. 

I. Becauſe by a treaty at Sterhing betwixe rke chief Ofh- 
cers in the Army then alre,and out of prion,and a Quorum 
* of Membersof the Committee by authorite of Parhament, 


 $648.who had power to order the incident affairs of the Na— 


tion, the ſaid meeting, and allaRts of haftiliey, and others 


there- 


Mel 
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thereby Tomniitted are expreſly diſtharged, bine inde and a 
| mutual Oblivion znd Indempnicy there ote. | 

2, Any meeting he hed wich them was by a call of thof: 
of the CommitteedF Eftites, 'who Joyned with thole for. 
ces, und who in the Treutyis arkhowledsed che Committee 
of Eftares. $2 | 

3. Tacſaid meeting and atting thereof, together with 
the Treaty and Articles thereofis ratified and approved by 
chechicd A& 2 Parl. 2 Sel. CÞ,2. | 


The rhird tnerhber ofcht ninth Article, bearing Ther ap. 
 prebending his power was tt afije ro withſtand by Majeſtiey 
good Subjett:, The Defindur tattett in to bit eſhitavvce the xv. 
ney of Sedteries, and that he went Inv Mordingto tc 
with rhe Commetrder 1f thir Avty, bad private conſultation; 
with bim, and Fab urobry nd hint t: time t6 Edendurgh wth 
bis nArmy, wh:ſe roming be mi 


the Nefendby : e And thet be 4 countenshce and. co wt =; 
rhe Seltaries and their Commiindere in Edeabiroh or the Can- 
nygate, 37 che bouſe callt4the Lady Hutnes Lidpens. 

Te is anſwered, Thar as to ſpeeches ad confi tions in 
general, not releivant except they were condelcended on, 
and 25 to the words ſpoken by Cromwe!, if ſpoken by tum, 
it was 2 lie, and can infernothing againſt the Defendor, and 
the vceaſton of his ſtay was till he ot Barrick and. Gar- 
lifle ; which eonld not be reftored ll the Treaty at Ste-- 
ting was Cloſed: And as to his his meeting and treating with 
bitn, «5ſofvitxr , becauſe he and others dig the ame by war- 
rant iy Committee, and which Treaty was ratitied in 
che forefinl A& of Parfftment thereafter: 

Torie Fourth member, That be concealed and voted ty 
the drawing up of « letter direfled to Grom wel, wherein be 
antf bi; Conplicet engaged themſelves in name of the King- 
«am of Scotland "+ & iy Atmoſt endeavours, that none who 

_ be 


* 


(52) | 
hid been agceſſiry tothe Engagement, or in arms at Sreling 
' 772 purſuance there)f ſhould Le, employed in any place of truſt, 
without the advice and 24 chk the Parliament... 
Jeis anſwered, 1 Noſuch letter :produced;,, | 
2. Though it were produged, yet conſentingand voting 
nor releivant, Becauſe a vote in the Committee of Eſtates 
can infer no crime againſt the :Defender or any member 
thereof, nor any Att palt in the (aid Committes, eſpecially 


x 


feemy, | LERISEC.t533 6 2, 

3- The Ads of the ſaid Committee waz ratified in the 
fourth A .of the ,Parliament foreſaid, all ratihed .there- 
after by the Treaty at Breda, and Ads of Ratification at Perch 
and'Ster/ing ;; andthe neceſſity thereef,, wonld be alſo con- 
fidefed; in reſpett of the large Treaty, both Kingdoms ha- 
virig given their publick faith that) the breakers ſhould be 
rerdreJ ap'to the obſervers,arnd. that the Engliſh Army thea 
upon the Þorders required Se YErOmagace thereof, againſt 
the'etizagers and for further ſecurity, pledg-s and places 
of {trer gt 1; Te was at thartime.counted a oreat fayour(con- 
{iderims theix power to hav made theie own \terms) waeu 
they nyghthave, impoſed and forced to what they «pleaſed 
more, yet they did accept this act. | | | 

To the,Fiſth member of this Article bearing, That be 
did draw. up , at Jeaſt did counſel] the draming of certain in- 
firutt;ons,” given to Sir John Ctiely., proporting , That the 
Noblemen, Gentlemen of quality ang conſiderable Officers who 
went into England #ner Duke Hamilton, and ere there pri- 
ſoners ſhould be kept as pledges for the peace of the Kingdim, 

It isanſwered 1. Not Dromucey aS1t ought to be, that ic 
may thereby appear whether he ſubſcribed che ſame arnor, 

©2. Not releivarit {one of the Committze) except. were 

tibefled” prefent : and. voted at chat fime, for Noxs, capat 
ſequituer. | 
3. Not releivant, voted Q«54 in Senaty nemo tenetur de con- 


#129. 
As of Parliament, and Ratifications aforeſaid. 
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+ . Oppones the Authority of the Committee, Treaty J 


#: 77E 


mand att: co ents 
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- -._ To the laſt member of this Article, bearing, That be gave 
| . warrant under bis band, for iſſuing of 4 Proclamation again|t 


the Families of the Laird of Rag: and Vyres. 


Itis alledged for the Defender, 1. Noſuch warrant pro- 


. duced, if any ſuch warrant were produced under the Defen- 
. dors hand,it will certainly appear to be as Prelident of ſore 
 Co:mmittee,8&(o not his perſanal deed,nor ſuch a deed ascan 


iafer any a criwve againſt him. 3.Ne ſuciProclamation enſued. 


4- Although enſued, yet thate>okno effect, and fo was 


Ming tantum et animiws 44 effettum non perdutins. 
- 5. Oppones the Aﬀt'of the Commictee, and A of Par- 
liament, 1649. aforeſaid, which Parliament and the whiole 


_A& thereof is ratifiedin the Treaty at Bred and approved 


1n the Parliament at St,Fobrftores and Sterling, wherein was 
alſo made an AQ of Oblivion, oftentimes before alledged 


.on ; in reſpet&t whereof the defendor ought tobe aflſolzied 


from the ſaid Ninth Article and whole member-thereof, and 
all therein contained. And becaufe the Defendor has in his 
defences ſo oft alleadged the AR' of Parliament, 1649. for 
his vindication, he delires that it may be obſerved (which 
is very obſervable) that Bthe printed Treaty at Edenburgh 
and Sterling, September 1648. it 1sagreed and appointed by 
thoſe of the Committee at Sze-ling, 1648, that a Parliamene 
ſhould fir down'before the 10. of Fanxary next 3 conform 
thereunto they did convene and fit downthe fourth of rhe 
Moneth of Fan. as by the ſaid Treaty , and the firſt and 
chird Ats of theParliameat doth appear, whereby it is clear 
That theſaid Parliament, 1649. was appointed to fit by the 
Committee of the Parliament 1 648, who had power by the 
hit A&q af: is (aid Par] to convene the Parliament before the 


firſt Thurſday in Aarch,1650.ifthey thought fitzas alſo that , 
Sefl,of the Parl. 1649. by the laſt At thereof continues the 


ſame to the firſt Thurſday in March 1 650. at which day they 


convened in the next Seſſions, and therein ratified the At of 


Parliament made iu the formerSeſſion,and which. day wasthe: - 


diet to which the Parliament 1648. continued the ſamemithr 


power - 


14 


od 


* that Se 


G4) .. 


power, to the Commirtee -of Eſtates, to convene the ſame - 


ſooner, if they thoughe fit, as is aid. Whence itis cvi- 
den', chat the ſaid Parliament, 1649. whether as appoint- 


 edbythe uncontroverced Commiete, 154, at Sterfiny, 


in 
the firſt Seſſion, or as is continned to the Grit Tweſday of 
Harch, 1650. inthe ſecond Seffion (both conform co the 


' laſt At of the Parliament, 148. muſt ſubſiſt and ſway che 


ſaid Defender his juft reaſon, to found his Defences upou 
che acts thereof. It is alſo further conſiderable. as ro the 
Loyalty of that Parliament, that therein the murther of his 


late Majcſtie was declared againſt, his preſ- nt Majeſtic pro- 


claimed and b:ought home, his ſubjeRts of this Nation re- 


- -conciled to him, and caken inco favour, an Armyappoint- 


edto ogyen his Enemies, the ( rown ſet upon his head, and 

on of Pexob, wherein the whole precedingproceed- 
tags were approven , was dignified by the preſence of his 
Royal Perſon. © 


And to thetenth Article, and that part thereof where it 
is libelled, Thet the Defender 5» Anno 1649. wot daring toop- 


poſe wpablique, or in adireft way His Majefties hime coming, 


be procared the Application made, to be clogged with ſuch Lawi- 
baryon Reftrittions, ds Were derogatory to A 
7 ernment, as #s alledged tobe wore fully expreſt in t 
Commiſſion, Inf!ru tions and Mldreſſes. Eixs 56 Aa _ 
4 part of the Libel. 


— Itisa d for the Defender: 1. Seeins the faid Con . 
-miſſion, Inftru&ion and Addreffes are libelled\ on, ant re-. 


L 


peated as a payt of the Dintay ; in all Law and form'of Pro- 
ces, they —_ to beprodnced with the Eibe!; for the rea- 
fon adduced in the defence, apainſt the refievancy of the pro; 
- pofition of the Dittay ; and cif} which be produced, ic 
-eannor be confiftent with the ſaid Lin.itations andReftriQi- 


ons , and how far they are deropatory to Monarchi. 


cal Government , and ckercfore till rhen, rhere can beno 
Procefs. | P | | 
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_ 2+ It is not candeſcended nor cieated on, which of the 
ads libelled on in the Propefition, this Article and men» 
bers thereof are ſabſumed, and therefore it is obſcure and 
inept ; and in that incertitude, the Defender has juſt reaſon 
ta deny, that it can be ſubſumed on any of the ſaid Atty, 
r0 infer the crime and pain libelled againft the Defender,none 
of the Gaid Statues making any mention of treating or in- 
fering any pain therefore; likewiſe after ruptures and diffe- 
fences betwixt a King and his SubjeRs, all Lawyers and Po- 
liticians do agree, That the beſt and fafeſt way of removing 
the ſame, is by Treaty; and being concluded on, it is al- 
ſo their opinions, That the ſame are to be obſerved, at 
leaſt ſo far as to exempt the Subjects from puniſhment, to 
whom-indempnity has been thereby promiſed ; and in this- 
Gretius de Jure bells & pecis, lib. 3. cap. 19. is moſt clear, 
and many others, who write on that ſubje& ; and therefore 
the ſaid Treaty being concluded, and after ratified by his 
Majeſtie and his Parliament, the Defender cannor be called 
in queſtian for his acceſſion thereto, nor the pain of Trea- 
ſon thereupon inferred ; for the ſaid Treaty and condiri- 
0:5 thereof being accepted and agreed to by his Majefties 
voluntary Contra&t cannot be like as a crime, fav leſs ſo 
high a crimeas Treaſon againſt the Defender. | 
3: Abſelu.tor from that member of the ſaid Article, be- 
cauſe mot onely after the ſaid Treaty, did His Majeſtie ta- 
citely remit any crime, if any was, in the faid Treaty , by 
admitting the Defender to x do of cruſt, by receving the- 
Crown froiv his hand at the Coronation, and by admirting-. 
him to rake rhe Oath of Allegiance , and to be a Mem- 
ber of his Majeſvies privy Council ; bur alfo after the faid 
Treaty was ratified, there was an AR of Pardon and Obli- 
viog by his Majzcſtte and Eſtates of Partiament oftimesbe- 
fore wits: ir and is here repeated. _ | 

Though the above written defences be relievant in Law, 
as to the ſaid member, yeefor the Defenders further yihdi- 


cation, the Honorable Parliament wou'd take notice, that 
[ along ihe preceding Atricles, all the publike aRtings from 
'y | -- | the 


th 
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the year of God, 1640- to the year , 1548. (wherein the 
Generslicy and Repreſentatives , both Civil and Kcclefin: 
ſtick io the Kingdom concurred) are cbarged upon the De- 
fender as his particular aQings,or as if the Defender had been 
ſpecial author, whereas in this Article anent the treating 
with, ,and home bringing of his Majeltie (therein it is known 
the Defender, according to his bound duty ) was moſt active 
and zealous, and therein he wreſtled with all his might, 
and by his pains and Gods blefling thereon, overcame ma- 
ay difficulties , and did effe&uate the ſame. The Libeller 
does ſo far detra& from the Defenders faithful diſcharge of 
kis duty in this ſo glorious ation, and without libelling 
the leaſt preſumption of any circumſtance to:make the ſame 
probable, the Defender is accuſed, as if hehad in his judge-+ 
ment been againft his Majeſties home coming ; which be-” 
cauſe be dnrſt not avow pubkquely , therefore he betook'. 
himſelf ro underhand dealing; To clog the Treaty with Limf- - 
tations and Reſtrictions ;excluding the Defender from all ac- 
cefſion to the ſaid duty, in fo far as it was good; yiz. 
To bring home the King. and making him to be the ſole 
author of all libelled ro be evil therein (to wit of the li- 
mitations and reſtrictions) whereas the truth is, he was aQive 
in the Kings home bringing, and was paſſive in the other, 
baving laboured what he could that there ſhould be as few 
conditions, and the ſame as ſatisfactory to his Majeſtie a 
was poſſible at that time to obtain,which isknown to all that 
did tranſactin the ſaid affair, and which if need be; is of- 
Tered to be proven. And for further clearing hereof, if this 
Article ſhall be further inſiſted on, my Lord Advocate will 
be pleaſed to condeſcend who the parties were, that made 
the motion for addreſſes to his Majeſtic , of whom the 
Defendent ſhould have been afraid, if he had been of a 
contrary judgement, to have oppoſed open'y ; for if rhe 
Defender had ſo great ſwayin affairs (as all along the pre- 
ceding Arcicles he is allowed to have had : and alſo, if he 
had intended (as is broadly and with foul mouth alledged) 
ia:the ſaid / Libel all along alledged , to haye cxtirped-and 
A, | , evacuated 


it 
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evacuated the Kings Majeſties Anthority, Government and 
Poſterity, and'had ſuch correſpondence with thoſe abomi- 
nable Regicides, as all are perſwaded by the ſaid libel to be- 
lieve,in'the faid year of God 1649: when the ſaid Traytors 


were ſtrong, and both this land chrough diviſions and o- 


therways very low, an} when the power was \in the. Defen- 
dor and his complices their hands- (as my Lord Advocate is 
pleaſed to libel and termthem_) who at that time had the 
managing of affairs z then was the ficteft time and beſt op- - 
portunity, if they 'had any ſuch difloyal thoughts, to have 
lhaken off that Government ;: but fo far did they abhor any 
ſach treachery, That they not only proclaimed His Maje- 
fty, and.according to their duty owned His Intereſt ( even 
with the hazard of their lives and fortunes) there being 
noneſ(s thallow but ealily might have ſeen that the diſcharge 

of the aid duty would bring upon themſelves and the Nati- 

onthepower ot England (the onely power of Arms and Ar- 

mies being at that time in the abominable Regicides their 
hands:) who did- immediately thereafter invade this King- 
dom. - | a] | 


As to theother member of the Tenth Article, whereby it 
Vs libelled, That the Defendor ( to objtrutt His CMajeſties pur- 
poſe, yea in ſo far in bim lay, and to terrifie him therefrom, 
by bis end bis complices crulelty executed 'upon the Marqueſt of 
Montroſs, who as his Majefties Commiſſioner did repreſent his 
Majefties perſon) cauſed to murder the ſaid Aſarqueſſ inanno 
1650. in manner, Cc. "Y | 

1.1t is no way relcivantly libelled,that the Defendor in ge- 
neral cauſed murder him , except it were condeſcended que 
wodo he cauſed 3 and if thereby be meant his voycing in 
Parliament 1649. in the ſaid matter 3; nor relevat , becauſe 
a vote, Adt or ſentence of Parljament is. no way re- 
leivant to infer a crime againſt any particular member there» 
in, as hath been oft re alleadged. _- 

Likewiſe 2. Theſentence of the forfeitnre of the life and 
eſtate of the ſaid Marqueſs , = no decree of the Parlin 


meat” 


(S - - 


ment 1649. but of the Parliament 1645, which was hom6-- 


logat 
ſaid, 
by 

1648. we 18 X 4 | one ; 
" And yet 3. The Defendor didnot yotein the bulineſs of 


by ſeveral other Aﬀts of Parliament, excepting the 


Montrofs, as he can prove ( if needbe is,). by the members. 
there preſent 1649.” And as to the aggravations of the ſaid: 


Murder, theſaid Marqueſs being His Majeſties Commilh- 
oner for chetime, It is no way a releivant circumſtance to- 
aggravate the ſame, except it had been libelled, That the 
ſaid Commiſſion had been ſhown to the Parliament , which. 
no body can aftirm,; but on the contrary, the faidParlia« 
ment conceived they had juſt reaſon to preſume that there: 
coutdbe ndſitch Commillion for his coming againſt them. 
ar-that time , becauſe His Majeſty after the murder of His 


_ Royal Father, very gracioully had admitted their graci- 
ons Applications to Pim, C 


Likeas before Montroſs his coming at that time to Scotland, 
andatways thereafter, His Majeſty had a Committee of the, 
ſaid Parhiament, under the name andtitle of the Committee 
of Eſtates of His Majefties Kingdom of Scotland. 


As to the Defendor hisalledged keeping correſpordency with. 
Cromwel in the year 1650. As —_— —— —— 
libelled, no deeds nur as or correpondency being con= 
defcerided on ;. ſo there was never any ſach thing. And 
there was one named Hamilton, who vented thas untruths 
hanged at Sterling, and-athis death did declavey: That the 
fame-was a mot unjuſt calunuy ;, and it is nobt9 be be- 
tcived that at taat time he would have Charged hisfout with 
2 lie, and in Law. the words of a dying nan 1are oxactte 
louſly beleived. _* ! > jt 


# 


- A$tothe Aﬀof the Weſi-Kirky; the Defendori (no ways 
acknowledging the  releivance of the ſaid Artacle, | as 
it is libelled) was ſo free fram having the tealt accelion 
co the [ail At or Leclaration; that ſo a 
mis 4 - k ; e 


Marqueſs attiong other excepted perſons, as ſpecially 
Ye gs and by the 22 Akt of the Parl amene 
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- ledge thereof, to evidence his fidelity to his Majefly, it is of- 

' feredto be proved by witneſs ( for their loyalty above all -. 
vexception) thet when the firſt news came that the Commilli- 
- Oners were abuut the drawing of the ſaid At, the Defendor 
gave advice to His Majeſty, To draw 4 fair Declaration, and 
'to go ſuch s length, 25 4n freeJom he could thatthereby he 
might prevene the {aid Act, and obyiate tne prefling there- 
of : Bur as for the other that-was prefied, he was altoge» 
- ther againſt theſame,- anddealc. with the Miniſter who came 
'from the Commillion- of the Kirk; ' to forbear' preſling , His 
Miyelty therewith , wirich ajſo if need were might be. 
proved. 


Asto: the cleyenth Article and ſubſequent : Articles, be--/ 

- caufe\ thelame are for deeds of compharice aſter the Ulſur- ' 
Pers had prevailed and werein poſſeflion: - Before the De- 
tendor make particular anſwer it is necefiary to premiſein. 
general, that it being n*torioufly known to the world ( to 
the eternal honor of this Kingdom) as fer that demnabke 
, Ullurpation of Oliver, not onely we were jiotaRive in eſta- 
bliſhing the ſame, - but according to our bound allegiance to 
our Soveraign, were to the utmoſt poſlibility of - our 
power in arms under His Majeſty, and other ways aQive a- 
gainſt him, and in oppoſition thereto, many loſt their e- 
itates, many their lives, and all of us our liberries z aud 
when we conld do no more,- being opprefſed by the force 
of the (aid Uſurper (asachaſte fogced Virgin) weeried 
to God and man, atteſting Heaven and carth againſt Uſur- 
_ Pers, even when-their þloody ſwords wereat our £2roats, 
heand: his Army, among many other execrable miſchiefs, 
were alſo gniley of: this  uſurpation.. We have (uffered , 
andbeen only paſlive under that irregRable force,” Ang as 
chis was the condition of the Kingdom, fo ſpecially che De- 
tendor, who as he had been molt tive and inſtrumental an 
His Majeſties home-bringing - (which was the only ground 
of tlic quacrel 5. and for which he was looked npon by 
them , a5; 080 of their (capital enerves) eren fo after it 
"7: 8 lh H 2 = Pleaſed 
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pleaſed God for our exerciſe and puniſhment,to ſuffer their 
power to/prevail over all his Majeſties Forces, and over this 
&.irgdom,fuch averſion bad the Defender,even ſo much as to 
live under their power ;let be, to comply aQively with them, 
that after Worceſter,the Defender offered to Mr. David Dick,, 
_ tfhe could ger his company, or the company of any other 
ioneſt Miniſter, that he would never capitulate with any 
Engliſhman, ſo long as hecould ſubſiſt in any part of Scot- 


land, cither his lands or Iſles thereupon : It 1s humbly . ers- 


ved, that Mr. David Dick, may be examined 3 neither did 
the Defender ever capitulate with rhem, till Augaft, 1652, 
having before that endeavoured, all that iri him lay, to 
have perſwaded thoſe of Athol, Aenteith , and other his 
Neighbours in the Highlands, to have cencurred with him, 
that they might -have joyntly made ſome probable force 
tor reſiſting the overſpreading power of the Uſurper, bur 
all-in vain: Likewiſe; long before that time, the whole 
Forces and Strengths of the Kingdom were furrendred, yea, 
the whole Kingdom, by their Deputies and Repreſentatives 
(who mer. at Dath-ith with the Commiſſioners of the Parlia- 
ment of England, ſo called) was forced to ſubmit to their 
power, and accept the tender of the union of this Nation 
with England, proffered by them; Neither did he ar the 
faid timein Auguſt, 1652+ voluntarily come in and capitu- 
| late with the ſaid Engliſh ; but wasfurprized (ſeveral Re- 
giments of their Forces, horſe and foot, baving ſudden' 

come about his Houſe where he was for the time, lying dead- 
ly ſick) as can be teſtified by Dr: Conningbam, who was 


with him for the time, and. is humbly craved to be exa- + 


mined thereon: As alſo,” notwith*anding of the faid ſur- 
prizal, and the Defenders condition, though rhey threas- 
ned, notwithtanding of his fickneſs, to carry him awa 
prifoner, yet all their threatning could not preva | wi 
him, but be did abſolutely refuſe to ſubſcribe the Articles 
firſt offered, which contained the tender of the union, and 
an obligement upon his part, to promote che ſame, and the 
Government as then eſtabliſhed, and to live peaceably 3 _ 
| | ue 
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fach jealouſic bad they of the Defender, that by his Capi- 


tularion, he was priſoner upon demand : Nither during all 


the time of their power -over th's Kingdom, had he ever 
any favour of the ſaid Englifh, but was always lo-ke upon 
he grey with a moſt jealous eye: And for evidencing here- 
of, the Defender bumbly craves, . that there be ©omm' ſion 


granted for examining of Lieutenant, Colonel. Utter (anent-. 
| what was deponed by Mac Nachtay, and ſeveral, viz. of 


the Defenders ſmall affection to the Engl ſh, orany other 


authority but the Kings. Likewiſe, it is notorious how 


unjuſtly he was perſecured before the —_ here for 
che time, for payment of 4-00 |. Sterling, alledged to be 
reft og few duties. This being the Lefenders true 
caſe, it is hoped, that the honorable Court of Parliament; 


will cake conſideration how the Defender ſtood out as long. 


as he could, till he was priſoner ; and will have a different 
conlideration of Subjects ating under the lawful Magi- 
ſtrate in exerciſe of his Authority by himſelf, or others law - 
fully conſtituted by bim ; and of the aftions under cruel 
Uſurpation and Tyrannie, che lawful Magiſtrate bei 

forced for his own ſafety, to abandon his Pominions and 
people. ro the luſt and oppreſſion of the unjuſt Uſurper, 
(who was Maſter not one!y of their fortunes and perſons, 


' but their lives, and all that was dear to them) and had for a 


long time derained the poſſeſiion of his unjuſt Uſurpation, 
and devoured the lawful Magiſtrate : Which caſe is not one- 
ly differenced by all who wrice on that ſubjeR, but alſo Cook, 
in thethird parc of the Inſticutes of che Laws of England, 
4p-10. anent his Treaſon, in expounding the. Statute of the 
25 of- Edwardthe third, upon the words of the Statute Le 


_ Roy, puts ſuch weight upon the Kings being in poſſceſkion, 


or one of the ſame, that heexpreſly affirms, the Statute is 
ro be underſtood of a King regnant, and in poſſeffion of the 
Crown and Kingdome ; as alſo, that in fuch caſes, a favor- 
able conſideration is to be had of the aRions.of a ſubje& 


| who was particularly noticed, and jealoufly looked upon by 


the Lſurper, for his affeRion to.che. lawful Magiſtrate an 


his ; 
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* 'his Government: (All which being remitted to. the Com- 
miſſioner his-grace, and the Honourable Parliament their 
conſideration) he now comes to, anſwer to the eleventh Ar- 
ticle : Againſt which eleventh Arcicle,. and: allthe members 
thereof, as libelleditis alledged, the ſaid Article is general, - 
not condeſcending on the day or moneth, nor on che par- 
ticular year of God of the committing of the deeds - therein 
libelled, but onely alternative in Azne 1653.'or 1654, and 
thecefore {as has been oft before alledged) the ſame is inept, ' 
and chere can be no proces thereon. 2+ It is not: conde- 
ſcending on, nor cleared, which of theacs of Parkament 
libelled on in the Propefition, this Article,and ſeyeral mem- 
bers thereof, are ſubſumed, and therefore it is obſcure and 
general, and in chat incercicude', the Defender has reaſon 
to deny, that itcan be ſubſumed on any of the faid Aſts, to 
infer the ſaid crime ond pain, . | 

As to that which is firſt libelled in this Article, The# the 
Defender did not riſe in Arms with the Commiſcioner his grace, 
axd the Earl of Glencarn-, who were Commiſſioners by hss 
Majeſtic: The Defender. be repeats the ewo exceptions * 
aforeſaid againſt the whole. Article , being confident this 
cannot be ſubſumed on none of the Adts lidelled on : And 
further alledges, that iris not relievancy libelled, to infer, 

| (wel miniman exlpam ) againlt the Defender;far leſs ſo bigh a 
crime, except it were lidelled, that your Lordſhips Com- 
miſsioner had been ſhewed him, and he required, which was 
never done : And herein he may refer himſelf to the Com- 
-miſsioner, his Graces Declaration, and if his Grace does 
not remember, that ghe Defender ſent him word, fhewing 
. kis deſire to have met with kis Grace, and to bave ſpoke with 

im about the buſineſs; but had never the bonour to have 
bis Graces anſwer or appointment, | 

2. For further clearing, that his aot joyning, except he 
had been required, is nocrime, it is evident from the fourth 
 ARef the firſt Parliament, 7ac-1.that thoſe onely are puniſl 
able, who does. not afsiſt the Kings: Hoſt , _ req : 
aherero ; And -Crag- pag-1365+ layszithat becaute'phe _ 

. as 


C 


\ { 
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has ſo. many Vaſſals, they are not obliged, ner cannor Le 


j puniſhed, except the particular pain to be inflied upon the 
- away-ltayer, be particularly expreſt'in the Edi& by. which 


they are commauded to appear: and pag. 365. beſays, Thar 
theſe who. come not, being warned by an Edi&, ſhall be 
counted, and pag 3709- he ſays, That che Vaſſal thould not 
be obliged co appear atany ſuch ſervices, except they be de- 
fired ;. which command ſhould be proven. by his Peers : 
Theſe Edits were particularly required by the fundamental 
Law, and were called hers bona, which js defined by Cnjas 
co bethecalling and citation of the Army, and is /ib.3-c.10, 
gnart: leg. franc: to be the puniſhment of him who comes 
not to the Kings Hoſt, when he is called, and this aſſertion 
is clearly proyen from, Ragwe, in bis Treatiſe de } wr. Rege 
pag- 53. Likewiſe by the ſaid AR par. 1. Jac 1, itis ex- 
preily ordained, That thoſe who diſobeysto enforce the King 
againſt notorious Rebels againſt his Perſon, ſhall be chal- 


l r 27.5 Y 
— chey be required by the King, a5is ſaid, | 
2. And except they bave for them reaſonable excuſes : but 
ſure it is, the Defender not only was never required , as 
has been alledged, but there was even-pregnant reaſons, 
as he humbly conceives, the which it ſeemed very probable 
at that tie, thae albeit ir bethe duty of all his Majeſties 
ſabzeRs, to riſe for his Majeſties intereſt, in oppoſition to 
Uſurpers; yet it was aot ſeaſonable, as affairs then itood, 
till eicher they had been defeated by ſeain the' ingagement 
that they- then had with Holand (whereby both the forces 
might have been diyerted, and the Tranſportation of Victu+ 
als and Ammunition from England; Irelend, and the parts 
of Scot[aud under their command, and their Army in Scor- 
lend;might bave been intercluded;) or that Spain and France 
had conchided:thas peace whereof there was' then ſeyeral 
reports, and thereupon his Majeſties foubjeds:in Scoridzds 
might hayehad liopeof ſome probable afciſtanceit thenn- 
dertakinps in his MajeRiies ſervice; or that divifion-and 
-x conſequence confuſion , had fajlen out in the Engliſh 
| . Army 


— 


—_ 
CCC CI NN RS 


OC — 


% "( 64) o | 
Army amonelt .themſelves , whereof there ſeemed to be 
but little hope, ſo long as the appearance for His, Majeſty 
fhould meer them. as againſt a common ' enemy, -as it was. 
Likeas it would be thought it ſhould have no other 
effe&t ; and as ineffeft the event proved , that that Army 
never divided till they had no common enemy , againſt 
whom mutual preſervation does neceſſitate a mutual con- 
eſe, but all at amity one with another. Andalbeit a 
pai ticular command had not been abſolutely neceſſary (if - 
His Majeſty had been there in perſon |) yet in a junfture of 
time wherein ſuch a War. was improbable for *many Rafe 
reaſons ( which induces the PDefendor to beleive that there 
was no Commiſſion granted at that time )' which preſump- 
tions excuſant a dofo, and without dole ( 2s has been ſaid for- 
merly) there can benocrime : And though he had been 
required , ygt could not have been puniſhed for his noe 
obeying, ſeeing in effet he was the enemies priſoner up- 
ou demand. | | | Is 

But this is conceived onely to be libelled as an aggravati- 
on of what ſollowed, which is, That be joyned inopen boſti- 
lity with the Uſwrpers forces, eſpecially with the Colonels O- 
verton, and T wifleton, at the leaft Cobbet and Twiſleton, «t - 
the leaft Twilleton, when be ws in the Highlands, and in op- 
Poſition to the ſaid| Earls, ; 

* Iris anfwered,! 1. This member is general, 'not cende- 
ſcending upon the particular deeds of hoſtility, and there- 
fore inept, for. c1iminal libelling onghtto be moſt clear, 
as is athrmed by Damband, cap. 30. prax. Cron. Num. 4. 


, and ſhould contain all the qualities of the crime alledged 


committed. And as tothe alternative, That he joyned with 
one or other of them, it is moſt lax and obſcure, and there- 
fore in that alſo this Dittay is inept : And fer. the alterna 
tive added ( at the leaft be gave counſel ) non relevat ( be- 
cauſe genera} ) exceptthe counſel ' were condeſcended on, 
and that it were ſich as might fall under the Aﬀts hibelled 


. on; and the moſt that can be alleadged, if the time were 


-eondeſcended on of his alleadged joyning, is, that he was in 
| company 


: ; &@ 


| 
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_company (it may be with Twiſſeton, and if it was, he was 
onely going along with him to General Afonck, (being fene 

_ for by him, and that when the Ear} of Glencarn was un-: 
der treaty with him, if notafter the treaty was cencluded, 
which he conceves will not be denied) and: the Defendoy 
being their priſoner upon demand by his capitulation with 
General Major Dean. Ns | 

Itis alleadged firlt > That a Priſoner ſhould goin .com-. 

. pany (being commanded with, and to thoſe whoſe prife- 

ner he 1s) isnothing like a crime. X | 

2, Though that had not been, yet he alleadges in anſwer 
eo that member of the alternative, anent his Tenaibing of © 
ſeveral peeces of great Cannon to Alwred Governor of Air 
viz, That the Detendor and all that was his, or in his poſfe(- 
fion, being under the abſolute power of the Uſarper, they 
might command him to go or to call him where they 
would, with whom to go along, or to bring whatever he 
had to them, had it been on his back had he been able co 
carry it : Andthat cannot be jmputed to himfor any crime 
( otherwiſe who ſhould be innocent) when ſubdued; mult 
they not give to their Enemie of their goods whatever he 
will have ? and who in Scotland ſhould be innocent? be- 
boved not all to bring to them ; that is in effet did they 
not take what they pleaſed: Butes for my voluntary go- 
ing or joyning in ation with Twiſleton, or any of the 0+ 
ahers named intheir ſervice, the Defendec abſolutely denys 
the (ame. , 

Item, For buataking andreleiving priſoners, Nox relevat, ex- 
cept the Priſoner were ſpecially condeſcended on : Speci- 
ally relieving of priſoners, isnot releivant to.infer any crime, - 
but on the contrary is z good office to the. perſonsand par- 
ties (except it is libelled-that he as Officer under theEng- 
liſh ſervice took and releived priſoners, which can never 
be made appear, whatever the ſame might import. But 
thetruth is the Defendor medled with no ſuch things, and 
the Defendor ſhall truly relate the point of fat which he 

. conceives hereby to be meant, which is as follows, The | 
| | i '  Defendor 


Y 
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bo. Defendor hearing that his Iſle und County of Ry:ſneirb was 
- ), PHlaged, and: 01ng itp the River Clydde, the boar wheze- 


in he was being followed by: anatker _ D_— 
dor having asked. whiat they were , they dyed 

dd —_ £o. the Earl bf Glexeart ,, but could thew no 
warrant, and thereupon the Defendor having Come 

cion that they were rather Robbers then Sonldiers belong.” 


to the Earl, and fearing that General: Monck, whom the 


Defendor mas then going to;.. and whom he had never. 
ſeen till that time, might get notice thereof, and make uſe 


- of theſame as a fiare, rhe Defender adviſedtaem to. ſecure 


their. money and arms in the hands of onevf his Servants 


. Upon aſſurance that the ſame ſhould be delivered to them, 


atcer he ſhould be certified what they were; : andthere- 
after recommended them (#earingto mcur the danger of 
9- Private. prifon )' to the Cariſen of Dwunbarton, not un- 
der the notion of Sculgiers under the Ear! of Glencary, 
bur as common. Delinquents for imjury doneto the Coun« 


cry. And at his return after a few days ( being tender 
- That, they ſhould incur no danger |) procured their re- 
' eaſement, and cheir names was never enrolled as priſoners 


50 be exchanged ; 3 and according to-his promiſe cauſed re- 
«dcliver cheir money and arms 


-  Asto the following member of that "ON +» Viz. That 
the Defendr took, pay from the far per for acompony f Scots 


under them, and in their ſervice 


Adhering to the ſeveral exceprion< againft the releivancy 
ofthe propofitions of the Dieray, 2ud exceptions againſt 
tins — ng of the unſwerithereeo; 
ſpecial mnnetel ixnor/conde under whictrof the Atts 


| vile oirthis member 13 ſabſirmed, till which be done 


the Defendor lms veaſan to deny that. ir falls under any of 
them. Neither at veleivant]y libelled, to anfer any orinre 
unlefs ichatl been labelled, That the defender, having com- 
miſſion for chat —_ Company for the Englith fer- 

VICE 
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vice at thattime, had levied or kept that Company, inro. 
led their names as 2 formed ©ompany under the Engliſh and 
their Regiments, 2ndengaged them to'the Commonwealth 
and their fervice ; becaufe theſe are requiredin a Souldier 
12 any ſervice. : \ | 

I. That he be Relatus in numeros, that is to ſay mrolled, 
per lexeod. 42.T .de Teft. milit. | 

2, Ut preſtet Sacramentum , that is, that they gave the 
oath ex milit 11. F.eod. & viget 2. cap. 6. or thatthe defen- 
dor had imployed them in the Engliſh milicary ſervice, or in 
, execution of their orders, all which the Defendor abſo- 
lutely denies, they never thaving been inrolled, given any 
_ or Engagement , or .imployed in their ſervice, as is 
faid. | 
But on the contrary, and{truth is, there uſes to be_in the 
 faid-Shire, andall other places in the Highlands in broken 
times Watches to keep off depredations, maiſterful reits, 
and other oppreſlions amongſt the Country people, them- 
felves and their neighbors in ſuch times: And according- 
ly in the year of God 1653. or thereabout , the Shire of 
Argile not being able to entertain their Watch , and pay - 
Sels alſo (notbeing as yet well planted after the burning ) 
General Month, was prevailed with to help to entertain 
the ſaid Watch (likeas at the ſametime alſo ſeveral other 
Shires bordering upon the Highlands, as Inverneſs, Pearch 
ſhire, Aberdeenſhire , Sterling, Dunbarton, all of them had 
"Watches the ſaid times, and allowance therefore from the 
faid General CMonck,) who within two moneths did with- 
draw the faid allowance from the faid Watch of Arguile- 
ſrire, becauſe they refuſed to engage againlt thoſe who was 
then-in the hills under the Defenders Son and others, whom 
theſaid General Aonch alſo alleadged that they favoured; 
and thereupon. withdrew his help and allowance for the 
faid. Watch, 'and ſpake of the Defender what his Grace 
pleaſed. iP - 

And to evince that this was nothing but a Watch, the 


men were not in a formed Comany , but ſeveral Gentle-_ 
I 2 - men 


\ 


P 


men io the $hire had the ordering - of ſe 


. againſt the ſaid 1; 


on the- (aid pub 
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al numbers of 
them at'cohvenjent and needful places of the Shire, with 
75roportionableente: tamment ,. and without ſubordination 
xs ordinary Souldiers; , All which 4s notour , --and if need 
be tae Defener offers to prove. And the Duke of 4t- 
bemarle it is .hoped will remember how much - offended 
he/'was that: the Defender would not engage the ſaid Watch 
,ord- Lorne .and his Parties -, and what 
fill entertain againſt' t1e-Defender up- 
lick account. As alſo Colonel Robert 
Lilburn, when the Lord Lora and Kenmrir went to, Ken- 


P rejudice he did 


- fyre 1n the year One chouſand fix hundred: fifty and three. 


The fajd Eilbzrn, immediately upon the notice thereof 


* having 'come with a confiderable party of. the Engliſh Ar- 


my to Duzbarten, and ſent to. the Defender to meet him, 
and to go along with him in Arguile towards. Kentyre : 
F the the ſaid Colonei- dos: not know and perfeCtly re- 
member that the Defender ſhwined the.meeting, and would 
not go, Whereupon he returned back with tae forces af- 
ter he was at the length of Lothlomond, whereupon tae de- 
fendor humbly craves that he may be urged to declare ; 
As alſo that the Counteſs of Balcerras may be examined, 
if the defendor did not affift her and her Husband in their 
paſſage through pe aSthney were going tOa meeting 
at Finlarig, for the buline(s in the hills, in -the year One 
thouſand 11x ma wh fifty and three. Neither can it'be 
alleadged. That the defeuder or. any of his pou did the 
leaſt Prejudice=to any perſon or party that profeſſed to be 
for his Majeſties ſervice; albeit if he had becn ſo diſpoſed, he 
had and'oght have had ſeveral oppo: tunities t bave done 
che fame.” | | Ns 

As for the; Member following, That the Deferidor 
_—_ the allings of His Majeſties Forces againſt the UVſarper, 

ebelton. 70 | 4 = 


— It is moſt general,” neither condeſcending on. time nor 
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place, and therefore irreleivant and inept, but when con- 
deſcended on he nothing doubts, but that ſhall appear - 
he (poke no ſuch things,nor had he ever any ſuch conftrutti- 
on tiere of. | | 


As &o the laſt deed in the faid Article, That the 
Defender in anno One thouſand fix hundred fifty and four, 
200k pon him power tobring off ſuch 3s ws. in that ſervice, and 
to give remifions therefore, and pa-ticu/arly ta Jon Mac 
Dowgall.. "ig | 

It is general neither condefcended on time nor perſon 
brought off, an.l therefore inept, and, irreleivant. And if 
it be meaut only, of cheperſon named, viz. Fobr Mic Dow- 
710 of. Damalich , it will nevec be made out that he was 
in that ſervice,,,when tae Commillioner his Grace, and- 
the Earl of Glencarn was in the field 3 nor taat ever there 
was a Remiſlion granted by the defender to him or any other. 
 4n relatio: to that ſervice. 


/ _ Asto the Twelfth Article and firſt member taereof, 
anent the defenders conntenancing and aſſiſting by bis perſonal 
reſcnce thei Tyrannical and Treaſmmable Proclamation of 
Richard the Vſurper and Proteftoy of His Majeſties Dominjons at 
the Mercat cr:flof Edenburgh and Dunvarto1. . 

| The defender is ſo notorioully innocent of this Mem>- 
ber of the Article, that he. might with muchconkidence (in 
place ofall other defence) ſimply deny it, But he will 45 
no more for defence and. clearing of his innocency, Taat 
where he isto propone his defence of alib;,trat there month 
and day mnſt be condeſcended on, whereof none: is 'conde- 
{cende on inthis member of tive Article ; and till this be 
condeſcended an it 1z inept, and the defeader @:1ght tobe 
4fol:ied tacrefrom ; But the days of the aid proclamation at 
Edenburgh and Duzhbartort, being condefcended on , the 
defender offers him to prove: that during theſe days he was 
alibi, and. neither at the City of Edenb»rgh nor. Dunbartor: 
al] theſe days. \ 
: As, 
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As to the ſecond member, vent the Defenders procuring 
himſelf elefled a Commiſſioner for the Shire of Aberdeen ; and 
accepring a —_—_— — them, to Richards pretended P ay- 
liament, and fitting and voting therein as a Member of his pre+ 
tended Houſe of Commoys + 


That the Engliſh Qfurpatiou was one of the moſt horrid 
Uſurpations that ever has been in Ewrope, againſt all Di- 
vine and Humane Law, againſt the moſt uncontroverted 
right of the moſt 1luſtrious of Kings, our dread Sovye- 
raign, and his moſt Royal Father of Eternal glorieus Me- 
mory , noneof common ſenſe or honeſty will controvert : 
Next the ſaid cp having nothing but an unparalel'd, 
wnjuft derention of that power, whereunto ne manner of 
way they had the leaft right , or any title whatſoever ; 
butin place of a title, armed Violence and Force: The 
onely mean (for title. they had none) whereby they both 
de fa&o attained, and vielently detained that pofſeſſion 
unjuſtly, of that power whereof the onely righe was, and 
poſſeſſion ought to have been our dread Soveraign. Who- 
ſoever by Arms, Counſel or otherways; aided or abetted 
that armed Force, in eſtabliſhing de fafto of thef power in 
the perſons of the Monſters of men, and fo in ſetting up 
of that abominable Uſurpation , that he is gail of the 
higheſt Treaſon, is heartily acknowledged : But the Uſur- 
pers having treaſonably thruſt eheir and- our Soveraign , 
his Majeſtie, from all |pofſeffion of his juſt righe, and , ok 
ving taken upon them the Supreme Power; and being 
poſſeſt (though - moſt /unjuſtly) yet moſt peaceably there 
in, 'and keeping the ſame by force, as they had taken it, 
the caſe then became|moſt ſingular, as to what the poor 
oppreſſed fubjeRs under theirforce might do, hoc rerum [ta- 
7 poſito, in this ſtate of affairs wherein the Liſurper had 
treaſonably put them Lack, Lama: and moſt accute Favs, 


Conſult. 


T 
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Cinſuls-' Ectlog. 6. membran. in L.3- de Officiis pratorum ob- 
ferves lear , that Diftinftio fiers debet inter perſonam 
eJjns qui Magiftratumr geris (cum tawen jus ad iftra- 
Tum non habeat) & ipſum Magiftratum quam geſſerit, per- 
Jona enm ens eff Prevata hic publicus , & an publicis now 
tanta' perſons, quam wutilitatis publice habenda eft ratio, wt 
enim tutela ait, (icero, p- 1+ Offic. fic procurato res prb. ad 
utilitatem coram qui Commiſſi ſunt non ad corum it? ap Come 
miſſa gerendaeft, & ſapientes deficiunt nibil aliud eſſe imperi- 
um Ti curam rei alieng ut ait Amic.inns Marcellinus lib. 
29. that iS, spſims re3 pab- lo Licklama diſtinguiſhes berwixr 
che perſon of him who unjuſtly 4: fas Mapiſtracy (whoſe 
| perſon is fil bur mneffe@ private, andin the caſe of thar 
_ efurparion a Traytor) andthe Magiſtracy which he carries, 
which is publique. 

Likewiſe, it would be difingnifhed berwixt ARs: con- 

_ curring with che Ufurper, transferring de fas in his perſon : 
 _ the power beuſurps [which are treaſonable againſt the law- 
ful Soveraign) and afts, whereby the oppreſt ſubje&s make 
uſe of. the power now uſurped, wherein the utility, not of 
the 'Uſurper, bur of the fubjeRs isreſpeRed; as Lacklama 
oblerves, «bi 'ſup- And then Grocsvs, /ib.1. de Fure bell; &- 
pacis, cap: 4- nam. 15. ſpeaking de juvaſove imperii, of any 
unjuſt invades, while his poſſeflion remains unjuſt , lays, 
the as of power is dinding for the good of the Common- 
weal'; and becaufe it is probable the lawful Governors. 
will is, rather the Vſurpers command ſhould be obeyed, or 
taks effe&t, ther! thar Laws and Judgements ſhould fall in 
confation.m Ne terms, + at de invaſare imperit videa- 
mus nunc poſt quam long + poſſeſſione vol patto Jus nous eſt, ſed 
quam din 7 bay» [PAC poſſidende cauſe & quidew dam offe- 

det aftus imperii quos exercer vim habere poſſunt obli __ 
ex ipfius jure (gued »yllum ſe ex eo qued omning probabile fir 
cum qui jus imperands babet frue eft popular ipſe; ſive Rex fue 
Senatys te male -int*rim rata ſe que mmperat quam, legibus 
 Trndufque ſab talis funaman induc confufionem : and Lefſins, 
who is. one of the Authors Groezws cites upon the _ 

| 5 avs, 


A 


_ -1 


—— —  —— —_ 


Cap- 29. dab: 9, F. 37. That 'Tyranni wſprpatione poteſtatis 
mandatis ev pratons 'propter bonum commune; which is, 
chat the Tyrant and Vſarper is ro. be obeyed, even rom oh 
Law of Nature, for the publique good, in ſuch ſtate of al 

fairs ; and addes, alioqui omnia efſent plena latrocinits & fu'- 
tis : That is, all would be full of Robberies, Thefi's and 
Confuſionin that ſtate of affairs, becauſe of the Vſurpers 
force, the uſe of no other Government can be had ; ſo 
chat the neceſſity of the benefit of Government for the good 
of the ſubjets or Commonweal (eſpecially in what relates 
ad reipublice ftatum , in things neceſſary for the —_— 
of the Commonweal, or to evite the ruine thereof.) and 
the interpretative and preſamed conſent thereupon of the 
Prince, who has the right ro the Authority which the 


de, has uſurped, but is excluded by the Vſurper from - 


benefiting the ſubjes by it himſelf for the time, are the 
rwo grounds whereupon the mag p_ of the power now 
inthe hands of the Vſurper is founded, as is ſaid : Where- 
upon it is ſubſumed, that in our caſe, the Invader and 
Vſarper Oliver having violently taken upon bim the power, 
afrer he had put his and our Soveraign from the poſſeſſion 
thereof, oppreitby his Armed Force this Nation (and a- 
mongſt others the Defender;) and Oliver having kept the 
poſſeſſion all his time, and Richard continuing the ſame, 
the benefit of that power (which now he had uſurped, 
and whereof he was in} poſſeſſion) was, as always it is, ſo 
neceſſary for the ſtanding of the Commonweal, that with- 
out-it men become but as fiſh.in the ſea, theleſſer a prey to 
che oppreſſion of the great ; but, eſpecially, the ſaid Richard 
having called a pretended Parliament, and commanded the 
Shires to ſend Commiſſioners thereto : Meetings and Re- 


preſentatives of the Nation, as they are of great uſe at any - 


ricke, for treating common affairs of common cgnſent, ſo 
cranſcendently at that time, for moderating the Arbitrary 
Tyranny of a Vſurper 3 and that, not being ableto expugn 
his force, they might by ſtrength of Common-Counſel , 

= 3 overcome 
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PR 3 | 
ſays, in the place cited , viz- Lib. 3. de Tufticia & Jare, 
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eyerceme and perſwade his reaſon to things abſolutely ne- 

ceſſary, for the ſubſiſtence*at leaft for the preventing the. 

ruine of the whole body of the Kingdoms, and of his: Ma- 

jeſtics Leiges therein, as was the ſtopping that miſerable unt- 

en, which the Defender knew that ic would be, as ic had 

been before, at even ocher Parliaments, fo'et that ſtrong: 

ly attempted, as indeed chereafter it was 3 which union 

was that Vorax, wherein our Religion, our ancient Go- 

vertiment  Monarchick in his Majefties. Perſon. and Family, 

and the intereſt of Nobil'tiesand our t iberties;, were wholly 

ſwallowed up; and under pretext of being uniced, we were 

really enſlaved to that pretended Commonwealth : The 

eaſing (if they could nor perſwade him to the taking off) of 
the maintenance and Seſs (which-upon- Scotland , was fix 
eriple more then the proportion of England, and in it ſelf 
ſo heavy, with the Exciſe and other publique burthens, 
laid by che Vſurper on it, that more was exa&ed in one 
moneth, then his Majeſties Roya'lPredeceſſors would have Fat 
impoſed or taken of Taxation, for an ape, ſo that the Coun- 
rrey- could not ſuabliſt.underit;) as allo taking off ſome of 
the Forces under which we were-keprin bondage, ifthat at 
leaſt could have been obtained : The prevention of 'theal- 
terationand change of our whole Laws (which was vehe- 

mently rhreatned) yea, and in general, the confounding 

and -( dole optimo) circumventingand defeating of the coun- 
fels by which the event proved, it was more hopeful ,and 
eaſje to overcome;that force, theg by might or power. And 

2s the liberty of the Ele&ion of ' the Members in England, 

at chat.time of Richards Parliament made ſervice to, his Ma- 

xſtie. in ics hopeful co all his Majeſties friends and loyal 

-ſubjeQs; ſo was it no ſmall encouragement to the Defendey 

. to go there for the ſameend,andat the meeting in the Com- 

. © . mitcee of Scots affairs, and. ſeveral other mectings;. when 
. they were upon the debate of the ſaid union, the Defender 
.(of purpoſe to; ſtop the ſame ) did. propone , har there 

_ .could be no union, except it m_u agreed, that we might eo- 
1 - Joy 
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joy our Religion in Seorlaud without alteration, as it was 
eſtabliſhed by our own Laws ; and that we might be ruled 
and jndged according to the ſame Laws, and except our Seſs 
were proportioned according to'theirs in Enzlend i All 
which concerns: the Defender knew would never be granted; 
and were indeed fo utterly improbable at that time, that the 
propoſition thereof was conſtrued for no other end, then for 
the end aforeſaid, ro ſtop the ſaid union: Likewiſe, it did 
fo weli ſacceed, -as in effe@ ir did obftruRt it (as: the ſeve- 
ral perſons bf quality that werepreſent can, andif need be, 
' will declare 5) andat that meeting, the a&ings avd uſurpati- 
on of the Vſarper Oliver, and the oppreſſions of that Army 
were of purpoſe much called in _—_ to make that Go- 
yerfimentand them 6dious, which- accordingly happily fol. 
lowed , and ſuch a breach and confafion amongh ther 
was made, that-their affairs thereafrer could never come to 
any conſiſtency, which made conſiderably and-evidently, 
way to his Majeſties happy and glorious Reſtitution : To 
all which'joyning, That the call and command of the arm- 
ed Force, has Parencs nereſritatew, a necefiity of obeying ly- 
inz upon perſons nnder their power ; it. will follow from 
what is alledged out of theſe aboverited authors, founded 
ſtrongly on reaſon, the Defender in that Nate of affairs 
bad necefsity and fome obligation, to go and effay what 
could be by counſel,” wiſdom and prudence \firice now there 
was no ſtrenprh nor might left) effeRvare for the ſtanuirs, 
atleaſt, to eynte the ruine of the Countrey, in the particu- 
lars abovementioned, and othersof that nature; ar leaſt, 
the Defender, as all of ns, was nnder their force, and for 
eviting of his own and the Countreys ruie, habnit Parenes 
neceſeitatem © and by confequence there was-no defign of 
- Treaſon. therein ; bur by the contrary, moſt loyal intenti- 
ons, upon good pround of hope, - and very probable ap- 
/ pearance: And therefore it is hoped , the Commiſsioners 
'Grace, and the Eftates'of  Parſiament, will” noefinde this 
member religganc, to infer ſohigh a crime againſt Yr = 
en 
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fender, "(her waxime attento) that beſide publique ends, ir 
was even aneceſlary ſelf-preſervative a, for the Defen- 
der had ſeveral other things'of perſonal intereſt , as thar, 
thit they had ordained him 'to pay 'ro them about 4.090 1. 
Berling, for alledged few duties (aughtland', andin- time 
coming ſo much, that: both joyned:, he was not able to 
bear) andif need be, it is offered to be proyen, and that he 
was moſt* rigoroully- perſecuted. for the ſame ; not. onel 

ning. to ole real execution againſt his Eſtate, bar al- 
ſs roimpriſon- his perſon,” : wy 


Foreviting whereof, he behoved to go at that eime to 
Londen, a:.d could not have his perſon ſecured from: ar- 
reſtmears there, -but*by' going in Commiſion ; And it. is 
known, that his' Majeſtic. is fo gracious, as in not a few, 
to excuſe what they did of that nature, to eyite ( though 
but their own perſonal ruine) not imputing ir to unfaith- 
fulneſs in themat fuch a time; according to whoſe glotious 
and imirable exemple, it is (with 'much confidence hoped 
that the Commilſsioners Grace, and HonourableEſtates 0 
Parliament, will have a favourable conftruRtion of what 
the Defender did in that particular, being necefrirated 
| thereto, doth for publique and private intereſt ,- withour 
any deceit or fraud, either inthe intention orevent, there 
being nothingar thar time, while the Defender was there, 
done for confirming the 'Vſurpation, or excluding bis Ma- 
jeſties intereſt. a bg | | 


f 


' Likewiſe, it may appear, that it was onely the concoprſc 
both of publiqueand privare intereſts and-neceſsities, afore- 
faid,” that moved the Defender to po at that time; becauſe, 
4hough he wasdeſired oftimes before to go,yet he Nill refuſed 
rill 'then - He was one of the laft that went to thac, beiag 
the very laft pretended Parliament under(their power; net 
wilt long after chat Commiſſioners had gone for the. Na- 
tion for ſeveral years, andthat all had ſubmirted to their 

K e Conſtitutions, _ 
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' Conditutions, 4nd were of neceſity made uſe. of av Laws 
for the time. Þ $0 HITTER 4 | 
+ "As for the aggranetiongof | his Member, and tothe fitft, 
T bat becauſe of the Defendants Nobility, be Was incapable te . 
bavebren elefled, at leaft, might have refuſed. ” | 


_ Iris anifivered, That it is notor, Nobilicy-was not thes 
reſpected ar all, nar was any ground of excuſe, rhe -meet- 
ings to the cleftions being commanded to-'all , as hereto» 
fore (and ſo Noblemen and others heretofore met promiſ- 
eylouſly through all the Nation) as is notorioufly to; all 
known. <1 we hs Le, bird wean 

\ And whereas it is libelled, That be had not bis refidence 
wirkin the Shire : it ought to be repelled as irrelieyant,  be- 
caufe it is true, and was known to the Ulurpers,and their Mi. 
niſters and nnderlings, that he had land within the faid 
Shire, and that conſiderable: ſo that he could nor decline 
the ſaid employment, without prejudice, the will and luſt of 


the V furper at that time being uncontroulable, and tied co 
ne rules of law or juſtice. | 


—- 


And where it is inferred, That fittieg end votrug in that 
pretended Parliament ,he acknowledged his Majefties power dud 
enteveſt to be in the Uſwrpers perſon.  Ttis anſwered, +: ; 
' 1, He acknowledged the ſame/no otherways, but as all 
che Kingdom did, to wit, de fatto, ; for de fatte the Vſurper 
had raken or poſſeft himſelf of rhe power, as his Majeftic 
is pleaſed to ſpeak of it, in his. Proclamation 'anent com- 
merce with Porryga/, in Oftober laſt, and bad detained the 
. ſamefor a long rime ;. But neicher the Defender, nor any 

ether loyal ſubje&,ever did or will acknowledge, that de Fw- 
re the ſame be jt to him, or that be had any juſt righs 
or lawful title, thereto (as alſo Zefrins ſays-in the- above- 
written place, ſpeaking of them that ſeeks from 'Vſurpers 
ehar uſe of Goverament, whereunto he ſays, hey are 
| n 


| (77) 
holden in-and obliged;once taking on t1em the Government, 
(chough fintully and unlawtullys ) they ſeek the benefit of it, 
{ays he notadſojucely, butundzr a tacitcondition, wiz. If the 
Ufarpers will take npon them the Government; Petunr( faith 


he) ſub tacita quadem ronditione fivelit fe pro prineipe gerere; | : 


(peaking of the Uſurper, and that the Uſiirper would not 
£5ve theulſe of the power he hadcaken upon him, but in the 
way he pleaſed, was his crime which he continued daring hig 
uſurpation. In reſpet of all whicw, ir is humbly craved, 
That the defender may-be affolzied from the crime of Trea- 
ſon livelledtnereupon. a 2 
_  - Likeas for thedefendors furtker clearing in this parti- 
cular, itis humbly defired that” certain Minifſers and others 
above exception, whom the defender ſhall condeſcenq on 
may be examined, if after his return from England in. 
Ann 1658. he did not expreſs with great jy his hopey 
That buline(s in England, did tend cd Hjs Majelties 
adyantage. AERCEEICS 
,-' Tem, That a Commiſlion be direfted for-examining 
Sir Anthony Aſhly-Cooper , and ſeveral other Engliſhmen 
above all exception, how the defendor expreſt himſelf in 
rivate anent his difſaffeftion to that Uſurpation during 
is being there the time of the {a1d Parliament, even though 
to his very great hazardat that time. ESE b 
 Ttem , That certain perſons upon whoſe names alſo he 
fhall condeſcend may be examined, if the defender to 
their certain knowledge the time of Sir George, Booths ri- 
ſing. ( which fell out immediately after che defendors re- 
tarnfrom the (aid Parliament) did-nor* put hynſelf onr 
of the. way, beinginformed thathe was tobe (ectired, and 
thereupon delaid his journey to Caithneſs, 'and ſo readier to. 
| have laid hold uporr any opportunity that ſhould have of 
fered for His Majeſties Service and reftitution.; that time 
being - the molt - probable that ever offered after War-- 


ffs ? F 


As for the precept of Twelvetwonſand pound: ſerting, 
| wa. 
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which is alleadgedthe Defendor got from the Uſarper, 

: It isanſwered, The Defendor did indeed obtam a pre» 
cept, bur not as 3: reward of any ſeryice ( whick' he never 
neither did, nor deſired to deſerve from them')- but for what 
they had wrongfully intromitted with, of the half of the Ex- 
ciſe of Wine and Strong water ( whereunto the defendor 
had r\ghtbx A& of Parliament, before they had any power 
in Scotland, } | ky AlBr: 


| Andas to the Tairteenth Article , Firft For the whole 
Article, it is not conſerited on what AQ of Parliament; the 
ſame conſiſting of three different members is ſubſumed, and 
cill it be condeſcended on, there can be no procels therg- 
upon. | 
: And as to the firſt member thereof, anent the words 
a'leadged (poken at Inyerary. e 

1. No time condeſcended on, wad therefore the libel in 
that part is inept for the reaſons afore mentioned , for 
which 2 criminal dittay ought to be ſpecial in the timeart leaſt 
year and month. 

2. Whereas it is libelled , He rebakgd the Minifters for 
raying for tbe King ; in the words libelled, «r ſome ſuch 
like words ; Non relevat as. to the Miniſters, except che 
perſons were condelcended on wliam he rebuked. 0 


3. Nazrelevat, Some: ſuch likg words ; ſome (ach hke ; 


being moſt general, exceptthe words were particularly tj. 
belled, alleadged to be ſach like , whereby the defender 

might adviſe his defences, and alleadge why they were 

got ſuch like, as he_would, if any words ever” he ſpoke 

were .condeſcended on. . For the truth is he never ſpoke 

any ſuch words: And was fo far from rebuking any for 

praying for the Kings Majeſty, That after the defeat 'at 

| Woregfter (which is the:general time libelled, wherein he 
fhould have-rehuked the Miniſters for praying for the 

King) he himſelf cauſed continual praying for His war 10 

both in his Pariſh Church and family, yea even inpreſence 

and audeience of the Engliſh when they camethere, though 

| ? > it 
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was to his great hazard (0 to do. 


As to the ſecond Member anent the words libelled 
and a{leaged to- have beenſpoken by the defendor at Low- 
dn, That he wondered how the perple ſhonld be fo mad as 
1” Call' hyme a Family whom God had rejefted,” and would never 


_ reſhire ; or (Come ſuch like words. 


Firſt, This is alfo genera], neicher. time, that is, year 
noc moneth, nor particular place condcſcended on. 
Secondly , It is libelled, That it was in the preſence of 
perſons of ny; they ought to be condeſcended on. = 
- Thirdly , In ſo far as it is libelled the defender aid 
The people was mad to call bome His Majeſty : Tt is general 
#nd inept , not condeſcending what people, and what was 
the occalion ; if there was any motion made of calling home 
the King, wherenpon that ſhonld have been ſpoken, and 
among whom it was: And Damhaniers caþ.30. prax. com. 
7. 4. tnd others Tays, eA criminal Dittay ſhould be moſt 
dexr' and" contain, Omnes criminis patrati qualitates, lib.z0. 
F. de accif. & Bart. and others, , rbi4. That it ſhould 
contain all the qualities of crimes alleaged to be commir- 
Fourthly, Some ſuch like words Non relevat,except the words 
were ſpecialty condefcendeJ on, which if they were the 
Defender would alteage and evince they were nowiſe ſich 
Ike; for the trarh is , he never ſpake any ſach words , 
be on the contrary did all that he conld there tormake 
way for His Majefties happy Reftiertion ; as has been at 
length cleared of before. ww + Gn 
AnJ was a yery ſuſpeFed perſon, m [o Far avin the 
year One thouſthd fix fundred fifty leven , Oliver was (0 
Jealons of the Defendor, That he commanded him © ftzy 


at Lond, and not to retarn to Seotfend, till frs affairs 


Sp was pleaſe 9 expreſs} were ſettled ; So that 
without great difficuſty ,” by the niediation of the 
Lord Brozghil and CDarls Fleetwood, he obtamed his liber- 


——_ 
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ty ; whereupon the Defender deſires the ſaid Charks 
Fleetrvood to be examined, which he atſo defired at Avn- 
- . &qz. And not. onely was. ſuſpetted 28 0dious to. the Englith 
_ -forhis known affe&tion therennto : As is notorious and has 
| alſo before been exproſt, GEE 3 | 

As tothe third member of the ſaid Artiele, anent the al- 
leadged ſpeech in Maftertones. 

i. Neither the year nor month condeſcended on, and 
therefore general-as tothe time, and inept.” ' © 

2. As tothe firſt member thereof, T1 at be would own any 
tbing be bad dme.. RS | Ef, 
'  Firtt, Itis exceedingly 'general, and.not releivant, excepe 
what were the things he had owned were ſpecially cande- 

ſcended, and what time, year and month; it is an unparalleld 

generalty, and therefore till made ſpecial, no proceſs there» 


)0n- | LW | 
Secondly,It can import nothing in common ſence wherein 
to own a thing is to acknowledge it for a.mans own, But 
what be bad acknowledged to be bis own whether word or deed , 
be would yet acknowledge, which is an expreſiion of ingenuity, 
and no crime, and this being the received ſence of owning, the 
word cannot be ſtrained toany other ſence, or if occation 
ſhouldbetaken fo to do, and that another ſenſe could bepuc 
_ en thatexPreſlion,yet being more interpretatio capienda eſt, the 
- moſt-being interpretation is to be taken. Perd.ea giee S.J.1.F« 
de reg. Tweris as being both juſteſt and ſafelt by that Law, And 
in ambiguous ſpeeches,or ſuch as may receive two ſences,eve- 
ry man is the beſt expounder of his own mind, and his inter- 
pretation ought to be admitted,per Leg.in ambiguiis F.de reg. 
Faris and other ſaws. But theſenſe aforeſaid is ſoplain chat 
chere is-no place for caption. -, I & {ITS 
As to what follows in the ſaid member, That if what be had 
exnedor done were todo, be would doit again,albeit be had known 
that oll that has been would _ o_ | TY + 13 I 
I.As isalleaged againſt the firſt part ofthis member, this. i 
exceedingly genera » butaste the time and month ke ſhould 
have ſpoken iton. - ' * | 3 pe” py 
| =” : 
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2. Asto what the (ide? ave that ke would doe 
if they were tq be done , and that time the things 
were done orowned to be done, on that the ſaying 
that he would doe it they were to does a Crime, 

3. Whatwere thoſe things in porticular , that 
are underſtood o: may be ſubſurmmed under the ge- 
nerall of all things that has comed to paſle,where- 
upon it way be inferred, that that were a crime to, 
the Defender tv have ſaid , that notwithſtanding 
of them he would doe what he had done if that 
were to doe; and therefore the Libel in this part 
of the member is all6 general, obſcure and inept : 
And' to evince the ineptitude of this generality, 
| ſuppoſe the Defender were thus indicted; You. 
are indicted for all that ye have done the times 
by-gone preceeding your being in James Maſter- 
tornes houſe after your coming for Loxndox,were 
not that ditty without all controverſie Irrelevant ? 
Then .is it not alſo Irrelevant to be indi&ed for 
owning in general that he had owned, or ſaying in 
general,that he would doe that he had owned du- 
ring that time if that were to doe again, without 
any further particular condeſcendance. | 
_ Like as 4. There-isa very clear and obvious 
and benign ſenſe theſe words may have ( if ever 
he ſpake , as he truly never remembers that he 
ſpakeany ſuch words,viz.)that if it had been poſli- 
| blethattimes could haveireturned, and-aCtions to : 

be done under the ſame circumſtances and repre- 
ſentations they had then, it is probable theſe ſame + 
-mightbe the Defenders aCtions'again', though he 
had known that had comed thereafter, not having ' 

| L con- 
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connexion-with or neceſlary degendince on theſe 


aCtings, each does not ſo much as import his pre-\, 
ſent thoughts or approbation thereof, but is very ' 
conſiſtant with a preſent diſapprobation of the _ 


ſame; And is it not ordinary to. ſay, that if 
ſach times were as has been,or ſuch motives or cir- 
cumſtances of aCtions'as has been , that it is very 
like I would be engaged in them as well as others, 
or as I have been my ſelf? And yetto ſay with 
great conliſtance I ought* .not ſo to doe , like as 
traly it & known , and if need be, is offered to be 
proved, that the Defender,..on the juſt contrary, 
-had ſaid to one Counſellour of Cromwels, and to 
many other famous Gentlemen , that things had 
been done wherein he would have been very far 
from engaging in , if-he had ſeen what followed, 
which was the product of the corruption of evill 
men.,that had abuſed what was well intended, for 
accompliſhing of their wicked ends and (till they 
brake forth and could not be reliſted) unknown 
deſfignes. And the Defender hopes the ſenſe afore- 
ſaid is veryclear ,. and even though it were not ſo 
obvious,yet Rapienda eff occaſio que benignus pre- 
bit reſponſunm L--- Rapiend. 168. F. de.reg. Juris, 
That is any-occaſion ſhould be even reft. ({ as ic 
were,thoughthere were {ome violence done tothe 
words_) for a _benigh intexpretation,. and there- 
fore by all meanes | that interpretation : of: the 
words. that may ſeem to-inferre acrime ought 
_.tobe eſchewed, or if the word might be drawn 
to any. Other fenſe,. yet 1» d#biis benigniora pre- 


fereuda ſunt, (as has been ſaid) in ſpeeches du- 


bious, 
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bious, the moſt benign Pats isto be preferred 
| pret. ſemp. 56. F. dereg. Juri; or where words are' 
obſcure, or:may ſuffer two ſenſes, 'the parties own 
- interpretation is to-be taken; as the beſt intepreter 
of his own mind Per'ea que f/. 1. F.dereg, Juri - 
And odia ſunt reſtringenda favores ampleandi- 
what is odious {asthat which'may inferre a crime 
againſt any) ſhould be reſtrictedand' favourampli- 
fied-z and 1n generall, the Judge is alwayes'to bc 
more<enclined to abfolve thencondemn , and ſo 
conſequently take the {ſenſe thatmay ablolve, rs - 
ther then that which may;condemn,, LegiCorianus 
F. de oblig. & 47. ad. 151g phamd $4, 
. 5. The Doctors ſay, that velnntas.e& propoſi- » 
7 tur delinquentis diſtingunt facinora per legers ex- 
[ſam Leg. que in Jurs 53+ Fode furtis 34 pre: 
ee is the wHl and; purpoſe-of him that-commits 
a crime, diſtinguahethit, but -ve//eitus, or voluntas 
#n efſicax, asit iscalled, nota will, buta would is 
"no purpole -to. doe, and can be the cauſeof no 
crime;cſpecially.beingaboutthings paſt, avdiqua- | 
lified with an impoflible condition,it things alreas 
. dy done were to doe (which'is altogether jmpol- 
ible) that a deed done can return to-have a new 
being and ſoto bedone 3.,and. eve there is fome 
preſumption;of that miltake'-mayj be in this ffoin 
the very place libelled, in/which ti9alledged a. 
have been ſpoken, ut being ſach as it is:natiinpro- 
bable, that men may bevery apt to fail both -in 
zudgement and memory;and:{o bothiwxengthen- 
{clues & nitfconlitue brhers.: And as forthe aggra- 
' ations that follows, that by «<5 
| ; EL 2 *.- the 
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the Defender took = blot by outward ſucceſs, 
togive judgement upon the ſecret Counſell of the 
Almighty. 1. As it is in nowiſetrue that the De- 
fender ſpoke any of the words libelled , fo this 
does (as he humbly conceives)- in nowiſe follow 
uponthe words immediately going before alledg- 
cd. ſpoken in Maſtertounes, viz; that the De- 
fender owned what he had owned, vor would doe 
the ſame if it were to doe, for that is not any 
Judgement given of any hidden counſels of the 
Lords, but m expreſſion at moſt of his own aCti- 
ons. And as forthe words before theſe, albeit he 
had been ſo preſumptuous as to ſay them (as he + 
- blefTed the. Lord he never was ) yet it is not libel- 
led that any thing that 1s therein alledged to have 
been fpoken, either at /nnerarrey Or London, was 
ſpoken or inferred from providence and ſucceſs : 
For the Defender bleſſes the Lord , he has been 
otherwiſe taught,then to uſe (or rather to abufe) 
ſo Turkiſh an Argument, and which the Lord has 
by his Majeſties happy reſtitution ſoſignally refu- 
beds: 1 11 $35 AUIE | | 
And as to the laſt Aggravation, that the Defen- 
der thereby hardned others, ſuch asotherwiſe 
was ill diſpoſed , mtheir wicked courſes towards 
his Majeſty, at is indeed a ſad refleftion upon 0+ 
thers herein not” called however. - 1, It is fo ge- 
neral both as to theſe others and their courſes,that 
it cannot, . and the Defender hopes it ſhall have no 
weight,eſpecially conſidering that 2. The Defen; 
. Ger opponet- his defences of before alledged,: a- 
| gainft all the members of this Article , whereby it 
p I 
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is clear, that as they are libelled they caninferre no 


ſuchthing, in reſpe&t of all which the Defender 
_ to be aſloilzied alſo from this Article of the 
Itty. p48 

PA to the laſt Article. 1.It is not condiſcended 
under which of the Acts of Parliament libelled on 
it is fubſummed,and till then it is ineptly libelled, 
and there can be no proceſs thereupon : Moreo- 
ver the Defender has the teſtimony of his own 


Conſcience,yeab&ovf an higher.that nothing libelled 


# therein is true,albeit if he had ſaid that the Uſurp- 
ers hazard was great from his Majeſty , and if his 
Majeſties deſignes took effect ,” they were ruined, 
the ſame were notour truths , and it ought to 
have been ſo;that is,it ought to be.& it was good, 
they were in hazard from his Majeſties defignes ; 
pony”; itw:s moſt juſt, that his Majeſties delignes 
ſhould take effect to their ruine. And what crime 
could. be in ſo ſaying he cannot apprehend; 


however he never {poke any fuch words to Crow- 


wel/ or Ireton, which Iretoz henever/ſaw with his 
eyes 5 and did far more abhorre the leaſt thought 
of giving counſell to challenge or queſtion 
his .late Majeſty upon his precious Life , and bis 
Innocency ſhall reſt confident, abſolutely to deny 
the lame: <5. THY = 

'_- Andas to the laſt part of this Article, whereby 


1t.is libelled that in 4»z0 1649. inface of the Par-- 


liament then firting , he told that the Uſurper 


2 


Cromwell had told him, chat Emgland and Scotlaxd | 


would never be at peacetill the King were put 


to death. The Defender adheres as-to this part 


+4 


to 


\ 


-to the generall exception againſt all this Article, 
Thatir is not condiſcended under which of the 
. As of Parliament libelled on it is fabfumnmed; till: 
which be done there can; be no proceſs;and if it be 
intended that-it be ſubſummed under the 43: A& 
2.p.-Jem.1.andthe 134. AG Patl. 8. and 10, Act 
and "10. Par. and 205. Ad: 14. Parl. K, Jaw. 6. 
all theſe Aﬀts:, 53 both by their'titles and tenours, 
and by -Skeine in his Index on the words' leafing 
inakers appears and it ſeemes by their conjun- 
(ion in thisIibell, they are underſtood alfo therein 
of lying and {landering his Majeſty , and his:ÞPro- 
genitors, andthe ayords libelled , though very 
horrid, yer ſecmes to be of another nature. And 
2. to th:it Att 205. P. 14. Jam. 6. whereon only . 
any thing can be ſubſummed againſt him for con- 
.cealing and nct apprehending. - 1. It is generall 
as. to the time when Cromwellſhould: bave told 
it to him, and therefore inept till the time be con- 
diſcended on, which muſt be., eſpecially ſeeing if 
it be not condiſcended on, to have been after the 
Ingagement was broken z nothing can be' ſub- 
ſummed on the ſaid alt thereupon againſt the De« 
' fender,nor on his not apprehending him,for he was 
not holden thereto by that a& expreſly, except 
( according to -Law,)) it had' beenjn his power : 
But ſo it is, it is known that at that time it was not 
in the power of the whole Kingdome to appre- 
hend him, whether his victory or ftrengthbe con- 
fidered, or the Kingdomes low ard weak ceondits 
on,at that time, wherein they lay oper to'ruine by 
him, if the Lord had not re rained him more _ 
tnelr 
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© theirpower could effectuate ; and asto the con-- 


cealing andnot revealing , the Defender ought to 
aſloilzied, becauſe by: the exprefle words of the 
adt,that revealing 1s declared tobe fuch a reveal- 
ing to ſome of his .Majeſties Privy Counſel! , or 


ſome under Officer,&c. as that there through the 
Authors of ſlanderous ſpeeches. may be called,try- - 


ed,and- puniſhed 3 but that cannot be ſubſummed, 


except it were ſubſummed, that the ſpeeches were 
ſpoken before witneſs, otherwiſe could not have 


been proved, and without probation could nor. 


have been ſo urged, as that ſentence could have 


been giventhereupon , and the Author puniſhed, 


according to the words of the act, (which is al 
foaccording to Common Law , and which is here- 
after cleared); like as if the word - thereafter 


ſhould have been found treaſonable , and the De- 


fendernot being found able to have proved them, 


he ſhould have brought hnnſelF under the crime- 
of treaſon, for acculing another of treaſon , and + 


not being able to prove it,and therefore could not + 
be holden ſo to dv : Asalſo albeit the Defender - 


had heard any fuch words as 1s libelled {which he 


altogether denies) and that before witneſs, yer - 


through his reveakng thereof the Anthor could - 


not be tryed or puniſhed, for it is noturly known 


it was above the power of the Kingdomes, at that - 


timeas ſatd is, or for many yeares thereafter, to 
puniſhhimsz and therefore the Defenders not re- 
vealing cannvt be ſubſummed upon the faid aft 


of Parliament, to-inferre the pain contained there-- - 


— Laſtly, 


 tn,orrelated unto. - 


— 
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Laftly, the pains of the ſaid At, and other Acts 
before mentioned together therewith, is not the 
- painof treaſon (as has been oft before evinced) 
*and therefore the Defender cannot be convened 
for treaſ0n,or the pain-thereof uponthe ſaid Ads, 

but ought to ve aſloilzied therefrom. $$ 6h 
- Bur if this member of this Article be intended 
to be ſubſumned underthe laſt part of the pro- 
poſition of chditty, wherebyIt 1s alledged, that 
by Common Law and practice of this Kingdom, all 
cuncealers and not revealers of any malitious pur- 
poſe of putting violent hand in the ſacred perſon 
of his Majeſty,or purpoling of killing and putting - 
him to death, are guilty of treaſon; the Defen- 
der proteſting his Innocencie in never concealing 
any {uch purpoſe,nor the words aforcſaid libelled 
(which he abhotres) he is ſo far from juſtifying 
thereof, judging the horrid murder of his Majeſty 


— — — > ooo =o 


to have been the very ruine of our peace and - , 


happineſs3 yet as to the releivancy of that part 
of the propolition, in ſo farre as is founded upon 
Common Law and practice only : The Defender 
becauſe.of the preparative repeats what was be- 
forealledged inthe anſwer to thepropoſition, in 
that part thereof ; and adds further , 1n crimine - 
We Majeſtatis,.inthe crime of leſe Majeſty, Num 
ciens tratatum proditionis contra principens vel 
patriam & illum non revelans ſit puniendus pena 
mortis,T hat is,whether he that knows a Treaty a- 
bout treaſunagainſt his Prince and Country , be 
puniſhable *by death 5 Claras I. 5. 'S. fuſ. pra. 
crim, queſt. 57. ſayes, that many hold he 1s pyu- 
$7} | niſhable 


- 
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puriiſhable by. death: : ad that Cognol." in his 
kb. Culpa caret F. de reg. Juris mum, 2, that it is 
the common-optnion; citing Alciat .imlib. tacere 
#. xe. verb. fig 0 wk. Bona: fide, nitm. 20.F. ds 
PafſueX in hib.iq. of: Cato! mnme. 30. F. de verb. ob- 
ig. relatedalſo by Giges,decrimine leſs majeſta- 
tis. fol. 180 unm.. 10: Roll. Conſ. 88. mum. 10.11h. 
wrwadey £10 crime fob. 253. wim. 29: ſaith;that all 
others follows this 'Opinion:::-.and Batdas - cries 
out. in -one.certaux Caunſell , that becauſe Bartel 
held otherwiſe , therefore his ſoul -for that-as a 
crime is tormented inrhelb; where it-is cleax, that 
even by. Clerur:ackpowledgement (which is very 
thigh Treaſon) is not Treaſon by thei common w 
nion . of the Doftors, according_ as is- aſlerted'by 
the famous Authors he cites,and. whom he contra- 
dicts not therein. : 2. And Clarxs. nothing; con- 
tradicting,. but this istheicommon opinion; albeit 
'he:.be of another with Z#arto}-;, that' is eapitall to 
conceal and not reveal, yet.it. is only ih two caſes, 
to wit., .1z traftatu qui fiat contre ejus perſona 
wel ftatuw: That's, 'whers be has been gopſcious . 
-to, and:known any Treaty or Cenſultatian.againſt 
the Princes Eſtate or: Perfon : But: as-far other 
cauſes he-holds expreſly;.that the concealer, and 
_ .not revealer,. is not-puniſhable by death ,..in theſe 
words, I# aliis auters caſibus rtf feut comprehenſ i: 
orimine''leſe majeſtatis.noniputeter#1:offe punicn-. 
dum pena mortis ſubditun qu3 non revelaveret:; And 
that . he counſels-Princes, even in thele- caſes to 
uſe clemency and humanity rather then ſeverity, 
:and to! excute their Subjects, upon any probable 
| M ; 


cauſe 


F 


) | 
cauſe, from the pain of death. Whence 2. Iv is 
alledged, even according to Clarxs his opinion, 


concealing not releivant, to inferre the pain of . 
death ,- except where the concealer has been 


conſcious to, and heard ſome treaty, that is, deli- 
berate conſultation againſt the Prince or his E. 
ſtate : -Butſo it .is the words libelled, _—_— 
ly what is alledged to have: been heard in Parlia- 
ment, 1649. ſeems not to/import that, being, as 
would appear, but volitantia verba, it any ſuch 
thing had been heard , which the Defender abfo- 
| lutely denjes; and importing indeed the authour 
Gromwels thought or of inion, that there would be 
troubles ſtill-ſo long as his Majeſty. ( horrendun 
diFum) were not put to death : But Clarws lib. 5. 
prax. crim. F. fin. nnums,37. diſtinguiſhing betwixe 


cogrtationem nudan,a naked thought , and traFa- 


ture or a-treaty or conſulting, he affirms, that a 
naked or ſole — is not- puniſhable in any 
_ crime, no not in Leſe Majeſty, except only hereſie, 
when guilt is perfe&ed in the mind : And thereaf- 
. ter zum. 2: he movesitthe queſtion, Sed pore quis 

non ſteterit-in- meris terminis cogitationis ſed al- 


© terimsetiam proceſſerit ad. tratatum.cum aliquo de 


ipſe maleficio committendo :- But ſayes he , put: the 
caſe that any has not contained himſelf within.the 
bounds of a thought, but has-proceeded further 
ro treat with any tor-committing the crime ,. &c. 
Thereby making a cleardifference betwixt a clear 
 folethought-and a treaty, about committing the 

. crime; Now the:words as they are libelled do not 


- Import: any treaty with any for committing that | 
ATS | ES horrid- 
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Horrid Murder, but the ſignification only of Crom« 
; wels damnable thought, what might bethe Conſe- 
- quence of not taking of the Life of our dread $o- 


veraign. | | | 
And hence 3. It will tllow; that theſe words 
cannot be ſubſummed releivantly, under that part 
of the propoſition of the Libel], becauſe that any 
ſenſe theſe words ſeemed to have as they are li- 
belled, would appear only to. import his naked 
thought of what might be the conſequence of ta- 
king the life of our thendread Soveraign, but no 
purpoſe of his to take the ſame neither could 


_ any preſume, albeit his thought anent that conſe- 


quence had been true, ( as it is moſt: contrary to 


the truth ) that yet any man, in whom there had 
been the leaſt ſparkle of common reaſon, or con- 
ſcience, would have purpoſed to commit, or com- 
mitted. one of the higheſt evils.of 'ſin, ro evit 


_ (though) very great evils of puniſhment ,"it be- 


Ing a received rule among men, at leaſt among 
Chriſtian-men,, That the leaſt of the evils of fin 
ſhould not. be committed to evit the. greateſt of 
the evils of puniſhment. 208: 

: 4- Gomz, a molt (excellent Lawyer is clear in 
his third fomb- variar. Reſelv. de crimine leſs was 
jeſtatis, num, 8; That concealing even of treaſon 


is only then puniſhable, when the concealermight _ 


prove it otherwilſe,not per text leg. noſtris,in fine 


— calurmniat.& L. que. accuſ. capite : cap.de 


edendo : whereby it is {aid,that whoſoever coun- 

ſels to accuſe, ſhould have his proofesready, and 

who acculcth falſly ſhall be puniſhetlias the party 
| 9D” 8 = 3 | 
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accuſed. would be if. A eta were proved. 
 Gomz.citeth the Canon Law, Platia, Hippolatwe; 

- and others for their exception, which « fortiors 
'. - holds in our Law,whereby by the 49. 4& Parl.1t. 
Jam. 6. acouling of any of treaſon, not being able 
to prove, ſothat the party accuſed be acquit, be- 
1ng fo ans avon be our Law, thatit is decla- 


red,that thereby:the accuſer ſhall incurre the ſame 


crime of [treaſon whereof he accuſed the, other, 
is a ſufficient. warrant to the Defender, not to 
have revealed that of Cromwell, if there had been 
any ſnch ſpeech, as the Defender never heard any 
ſuch, except he had witneſs to have proved it 3 
which neither is libelled, nor can be alledged, and 
rate he ought alſo to be alloilzjed there- 
rom. TE; ; 

5. All theſe Laws'.anent concealing and not re- 
vealing (as the Defender humbly 'concetves) muſt 
be underſtood where\the treaſon is privately plot- 
ted, and the! execution thereof is carried on by: 


{ſecret conveyance , and which by. revealing might 


be cruſhed} and prevented : Butit snotourt 
the ive as he had the power of tarmed'force; 
fo he had theunparalleld boldneſs; to carry on his 
execrable treaſon moſt openly,and that his power 
was ſuch; as it was impoflible for his'Majeſties 
r Subjeds of this' Kingdom'to' refift '(/nvr yet 
is Majefties other Kingdomes, thoguh' far 'more 
powerfull, and that many thouſands of them from. 
their ſouls abhorred the ſaid a ) or prevent,and 
impede the ſame.' And if the Defender had 
keard any (ach words of the Uſarper ( as he has 


juſt 
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juſtreaſon to deny he never heard) what ever they ſhould im- 
port ;/ what probable reaſon might have been, for nor revea!- 
2ng ir at that time, fromthe prevalency and power of thar ene- 
my,Ahe condirionof our poor Country, and utter impoſſibiliry 
ro bring him ro puniſhment, belide the want of probation, _- 
ſo whar place there were to Clarxs his counſel of humanity, the 
Defender leaves tothe Commyſſioner his Grace, and the ho- 
nourable Eſtares of Parliament to judge. | 

6. What ever relievancy there were in tke Defenders con-. 
ceiling, yet tus acknowledgement thereof in Patliament 1649. 
As libelled non relievant co infer or prove is. 1.Becaufe a con- 
feſfion'that prejudgerh a party mult be Judicial, thats, In J#- 
dieio, idgue, utreque, Jure, & (wii, & Cancnico, as ſays Panor- 
mitere, C, Ex parte Decret, de confeſſ, nun, 16, That it muſt 
be in Judgement in a Proceſs, wherein he who confetleth is 


convened, as 15clear by Leg. 6. F. deConfeſſ. Where the words 


are, S: dum quis conventur, confireatur, that is, 1f any be con-- 
vened, confeſs, &c. and Parormitare difto loco ſaith, That to 
the end a Confetſion may prejudge him who confeflerh, ic muſt. 
be among 0: her requiſites, ſ»per re litrgioſa, that is, on any thing* 


 lerigious, .or any thing in dependance or Proceſs per, L.in con-. 


feſſuombus,F de Interrog, at, The words are, ( onfeſſionibus falfs 
reſpondentes,ita obligantur (i ezus nomine de quo, quys Interrogatus 
ft enm aliquo fir attio ; that is, any in making anſtyer is oblidg 'd 
by falſe confeſſions, if there be any a&ion of dependance a- 
gainſt him, upon that whereupon he was interrogate and con- 
fefſed,- and Paxormitane-is expreſs, ub: ſupra, That en valet 
confeſſio, faila coram Judice ta in judicio, niſi Tudex ad hoc 
feat per Bartol, in lib. fs confeſſus, F. de cuftod. reor. that is, a 
confelſien is norvalid though made b2fore a Judge,as in judge- 
mem, except the Judge be fitting on chat bulineſs.; whence ic 
is clear, That the acknowledgement libelled 1s no wiſe relie- 
varit to infer againſt the Defender what is libzlled to have been 
thereby: acknowledged, except ic were libelled chat he had 
been in judgement conveened thereupon, or that there was a 
Proceſs depending again the ſaid Defender, wherein he _—_ 
| | confelle 


a 
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_ Confeſſed what was libelled in judgment ; and rhe Parfiament 
had been firting on that Proceſs, bur ſo it is, thar/ neicher 
15 1r, nor can be libelled,and therefore his naked acknowledge- 


ment not relievang, and in effect, if inany diſcourſe before the 


Parliamenit,any ſuch word had eſcaped the Defender, (which he 


n>-wiſe acknowledges) yer that fuch a paſſing and indeliberate - 


word,ſhould mfer 0: prove a crime, or ſo high a crime againſt 
him,ke 1s hopeful the Honourable Covurrt of Parliament will be 
very far from ever finding;for the very reaſon why confeffion has 
ſo-much weight, is becauſe it is preſumed char noman will con- 
feſs againſt himſelf in judgment,rhat whereupomheiis convened 
and proceſſed without great deliberarion,which holds nor if the 


acknowledgment be given our of any proceſs, there being no - 


dependant action or procefle upon the matter thereof : And 
therefore th2 Defender is confident'that heneeds-nor trouble 
the honourable Court with-more legall diſpute againſt the rele- 
vance of the alleadged acknowledgment. 


7. The words or acknowledgment lybelled as ſpoken in Par-- 


liamenr, 1649.Can never be obtruded to the defender,ner thar 
he was confcious to rhe*Counſell of rhac horrid-murther -6f his 
lace Majefty, becauſe ir is notour, 'and he offers him to prove 
ifnced be, that the whole Members-of the ſaid Parliament, 
1649. And he himſelf amongſt others in plaine Parliamenc 
veere purged by their Solemne Oathes of all knowledge of, or 
acceſſions that wicked defigne in relation tothe Kings Majefty 
and Houſe of Parliament. - = 05 = 

8. Andyert he is ſo confident he never ſpake any ſuch thing 
in Parliament, that the day being condeſcended on,and dyer of 
ſiting of Parliament, as by all DoRors is agreed it ought to be, 
then the Defender offers ro prove his alibi; heroffers ro prove 
( ifneed be) he was alibi all that dyer, and ſo:not in Parlia- 
ment, where he isalleadved ro have ſpoken thefe words, and 
yet that the Defenders innocency as to the acceſſion or know- 
ledge of that horridmurder,may yer further appear, it 1s known 
ro many perſons, and to ſome of the Members of this preſeng 

Is 1 " | ” 1? Parlias 


FE 


thereby pardoned and buryed in Oblivion, or 
after the yeare 1641, before his Majeſties home coming in the 


— 
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Parliament,that when Cromwell was in Scetlaxd, in Anno 1650: 
(notwithſtanding it 1s known what malice he had to the Defen- 
der at that time ): In this particular he exprefſed himſelfe con- 
cerning the Marqueſle of Argyle, That he thought him a mas 
that had neither Conrage vor Honour to have been upon ſuch a bu- 
fineſſe; and the Defender thanks God he had ſo much: honour 
and A nowiie to be acceflory rhereunto, and to ab- 
horre rhe ſame, + ; : 

9. The Defender ought ro be aſloilzted from their two laft 
Articles, as from all rhe other from the year 1641 to his Maje- 


ſties home coming to. Scotland in Anno 1650. becauſe of the 


ratification and oblivion contained in ais Majefties Treaty a 


- Breda, and molt fulland ample Act of ravitication atid oblivion | 


at St Johnſtone and Striviing, Anno 1650. and 1651. 


And in regard the deeds libelled are either ſuch as preced- 


ed the Treaty and Act of Oblivion in Anno 60" And _ 
uch as intervene 


yeare 2650; During which time he is in his Lybell charged 


with ſeverall deeds which are irrelevant, and whereof the Dz- 


fender is moſt innocent. And fer ſuch publick aRings as the De- 
fender is charged with and had accefſion to,the Defender is alſo 
ſecured and pardoned by his Majelties Treaty & gracious con- 
difcendance ar Breda, which was alſo thereafter ratified in Par- 
liament, or are deeds of neceſſary compliance borh ſor the pub- 
lick and ſelf preſervation in that unbappy juncture, which com- 
plyance as ir was ſore againſt his inclination, if it had ben in his 
power to have helped, ſo is not no more then yhole King- 


Coms did, and far leſs then many condeſcended'to ; Ir is in - 


all humilicy expeRed, thar rhe Defender ſhould not be brought 
under the compaſs of Lav for the ſame, which were as to make 


- him the fingular ſutferer in ſo univerſal a guilc, ſo there can be 
* neprecedenr therefore inſtanced, either out of Scripture, or 


holy Wrir, the Hiftories ef our own, or of other Nations, That 
a SubjeR nor having contributed to the ſaid uſurparion, bur ro 
his power relifted the ſame, when the ſaid unjuſt uſurparion 


prevailed, . 


Sy 
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